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Liability Bank Fraudulent Checks 


There duty upon depositor ascertain whether the 
indorsements checks paid drawee bank are genuine 
forged, but when cashed check returned the depositor 
evidence payment made his direction, the depositor 
has the right assume that the bank has ascertained the fact 
that the indorsement genuine. where em- 
ployee bank depositor was trusted supply the informa- 
tion upon which checks were drawn, the bank was held liable 
when subsequently appeared that the payees named were not 
intended the trusted employee have any interest the 
checks and the checks were converted him his own use 
forged indorsements. was decided the case Fitz- 
gibbons Boiler Co., Inc., National City Bank New York 
al., Court Appeals New York, Rep. (2d) 897, 
reversing the Appelate Division, Supp. 

this case the employee was assistant treasurer and also 
credit manager the plaintiff corporation which was the bank 
depositor. Upon his direction, the accounting department, 
headed another officer the corporation, would prepare 
checks for signature appropriate officer accordance 
with the supporting data submitted the employee. The 
had been the employ the plaintiff corporation 
since 1922 and was considered important officer and en- 
trusted with care confidential matters. Beginning the 
latter part and continuing through 1936, the trusted 
employee caused the issuance thirty-four checks several 
dealers with whom plaintiff had had business contracts, but 
similar decisions see Banking Law Journal Digest (Fifth 


Edition) §562. 
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were not entitled the checks question since they were not 
based actual sales. 

The method used the employee seems have been 
deliver check the dealer named payee and then obtain 
his personal credit check drawn the dealer equal 
amount. January and February, 1937, the employee sim- 
plified his procedure forging the names the payees 
the eleven checks suit. September, 1937, the president 
plaintiff corporation learned the employee’s defalcations 
from the latter’s attorney. 

holding that payment the checks the bank was 
not the proximate result any act failure act the 
part the plaintiff corporation, the court said: 


The banks contend they are not liable, least with respect 
some the checks, because these particular checks were issued 
bearer instruments. support the argument that some the checks 
were payable, defendants assert that there evidence the record 
from which the jury might have found that the time the president 
plaintiff corporation signed such checks the names the payees 
had not been inserted and that when Miano subsequently wrote the 
names the payees, did not intend them have any interest 
the checks. Negotiable Instruments Law, 28, subd. Consol. Laws, 
ch. conclusion sought defendant banks cannot sustained 
for the record contains evidence that the checks were signed 
blank except for vague statement that “the great majority the 
checks were signed blank Mr. Homer Adams.” This statement 
found affidavit executed Miano prior the trial 
which defendants introduced solely for the purpose impeaching 
Miano witness and, therefore, the statement cannot serve 
affirmative evidence the truth the fact sought proved 
defendants. Civil Practice Act, 343-a; Matter Roge Valentine, 
280 268, 276, 751. Therefore, need not now 
consider the effect signing check before the name the payee 
inserted one other than the person issuing the check. Cf. Cohen 
1424; Brannan, Negotiable Instruments Law [6th ed.], 207, 208. 
Defendants next contend that they are not liable for breach 
contract made with their depositor, because the breach was the result 
negligence the part the depositor. They urge that plaintiff 
was negligent failing discover the fraud Miano prior the 
issuance the eleven checks suit January and February, 1937. 
Plaintiff, course, may not insist the fulfillment contract 
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which party can said have brought about the breach 
that contract. The negligence the depositor will bar recovery 
also where has lulled the drawee bank into relaxing the vigilance 
should have exercised guarding against forged endorsements. There 
evidence the record that the failure the drawee banks 
carry out the contract which they had undertaken was the proximate 
result any act failure act the part the plaintiff depositor. 
American Surety Co. New York Empire Trust Co., 262 
181, 186 City New York Bronx County Trust Co., 
261 64, 184 495; National Surety Co. President, etc., 
Gutfreund East River Nat. Bank, 251 58, 167 171, 
1103; Prudential Ins. Co. America National Bank 
146; Shipman Bank the State New York, 126 318, 
371, 791, Am. St. Rep. 821; Jordan Marsh Co. 
National Shawmut Bank, 201 Mass. 397, 740, A., 
250. Thus, Jordan Marsh Co. National Shawmut Bank, 
supra, depositor’s employee had forged the endorsements the 
payees named 170 checks over period five years and thereby 
abstracted about $50,000. was found fact the trial court 
that the depositor had been negligent not discovering and prevent- 
ing the employee’s fraud. was also found fact the trial 
court that the negligence the depositor induced the drawee bank 
pay the checks suit. appeal, the Supreme Judicial Court 
Massachusetts reversed the judgment for the defendant the ground 
that the negligence the depositor failing protect itself against 
fraud did not lead the bank astray the discharge its contractual 
obligation not pay the checks except accordance with their tenor. 
“The plaintiff had nothing with the payment, with the defend- 
ant’s performance nonperformance its duty see that payment 
was made the right person.” 201 Mass. page 408, 
National Bank Commerce New York, 227 510, 518, 125 
among the other circumstances shown the record, appeared that 
the depositor would transmit checks its district agent for delivery 
various payees. One the district agents had made practice 
forge the endorsement the payee and then collect the proceeds 
the checks adding his own endorsement. The checks bearing the 
forged endorsements together with the signatures the agent were 
returned the depositor from time time. Prior the payment 
the drawee bank the first two checks which suit was brought 
the depositor, the latter had received letter from payee stating 
that had not yet received the check which had been promised. 


| 
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that time there had already been returned the depositor check 
drawn the order the complaining payee which bore the forged 
endorsement the name the payee well the endorsement the 
agent. noted the court its opinion: “The jury could have 
that casual comparison the indorsements the Cuzner 
[the complaining payee] check its possession with the genuine signa- 
ture the Cuzners, also plaintiff’s possession, would have shown 
that the indorsements were not the genuine signatures the Cuzners.” 
the letter the payee brought home the depositor clear notice that 
its checks were being forged and that the agent question was the 
forger. the case bar, the other hand, Miano had forged 
erdorsements prior the checks suit and the plaintiff depositor 
could not comparison returned checks detect the forged char- 
acter the endorsements the checks suit. The drawee bank seeks 
establish notice some sort the depositor virtue the fact 
that one the dealers who had accommodated Miano issuing his 
own checks the personal order Miano return for the plaintiff’s 
checks which was not entitled, complained one the officers 
the plaintiff corporation the statements account rendered him 
the plaintiff. reading the testimony this regard shows that 
the dealer was complaining being overcharged and there was nothing 
the information which submitted the plaintiff which reasonably 
would have indicated that Miano was diverting the proceeds checks, 
much less that was forging endorsements. Morgan United 
States Mortgage Trust Co., 208 218, 101 871, 
1915D, 741, Ann. Cas. 1914D, 462, the signatures that were forged 
were those the drawer and not the payees and well settled 
that while depositor under duty detecting forgeries his own 
sigatures, ordinarily position know the signature the 
payees and, therefore, under duty detect forged endorsements 
the signatures payees. Critten Chemical Nat. Bank, 171 

Concerning the relation the negligence the depositor the 
contractual undertaking the banks not pay out upon forged en- 
dorsements, have said: “The drawer owed the drawee the duty 
only that would not act misrepresentation facilitate fraud 
upon Negligent failure the drawer protect itself against 
fraud procuring the making the drafts does not cast upon the 
drawer the risk that they will paid upon forged indorsement.” 
American Surety Co. New York Empire Trust Co., 262 
page 186, 186 page 438. 

Defendants have presented evidence excuse the banks from 
fulfilling their contract the depositor. far the verdict 
the jury may purport find that defendants were misled the negli- 
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gence plaintiff, the verdict unsupported any evidence and 
must fail matter law. 

The drawee banks contend that although they may have been guilty 
breach contract, none the less, recovery barred for the further 
reason that accounts were stated between the parties for the months 
January and February, when the eleven checks suit were paid the 
banks. These statements account were delivered plaintiff the 
beginning February and March for January and February re- 
spectively. Included with the statements were the checks bearing the 
endorsements forged Miano. depositor not concluded the 
bank’s statement where ignorant the facts and cannot reason- 
ably expected know them. The statements account charged 
the depositor with the knowledge which examination the state- 
ments themselves would disclose. The basis this rule the duty 
the depositor make such examination. There duty upon 
depositor ascertain whether the endorsements are genuine forged. 
Shipman Bank the State New York, 126 318, page 
328, 371, 373, 791, Am. St. Rep. 821, said: 
“The drawer not presumed know, and fact seldom does know, 
the signature the payee. bank must, its own peril, determine 
that question. has the opportunity, requiring identification 
when the check presented, responsible guaranty from the party 
presenting it, ascertaining whether the indorsement genuine not. 
When returns the check the depositor, evidence payment 
made his direction, the latter has the right assume that the bank 
has ascertained the fact that the indorsement genuine.” 
National Surety Co. President, etc., Manhattan Co., 252 
247, 169 372, 1113; Potts Co. Lafayette Nat. 
Bank, 269 181, 189, 199 50. 

There nothing this record establish that plaintiff the 
time the accounts were rendered the drawee bank knew was under 
duty investigate the signature the payees. follows that the 
statements account did not conclude plaintiff, and the verdict the 
jury the contrary without any support. 

seems that prior the termination the employment Miano 
made partial restitution. This did crediting without any 
agreement with plaintiff the accounts the several dealers who had 
been named him payees six the eleven checks which had 
forged. The obligations Miano plaintiff include not only the 
forged checks but also the sums paid out means thirty-four 
checks 1935 and 1936. The amounts repaid Miano were less 
than the sums lost the plaintiff the result the series thirty- 
four checks and appears without dispute that all times there was 
due the plaintiff amount excess the amount sued for herein. 
The defense partial restitution, therefore, not sustained the 
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record. Shipman Bank the State New York, 126 
pages 332, 333, 371, 791, Am. St. Rep. 821. 

Defendants also urge that any event they are entitled new 
trial because the failure the trial court submit question 
fact for determination the jury whether the endorsements claimed 
the plaintiff forgeries were fact signatures authorized the 
respective payees. This issue was properly withdrawn the trial 
court from the jury for the reason that the only evidence the record 
shows the existence the forgeries. was said this issue the 
Appellate Division: doubt that the money was wrongfully 


paid out the checks.” 262 App. Div. 142, 
314, 315. 


Conditional Sale Means Securing Loan 


Cases have arisen from time time which attempts have 
been made employ conditional bill sale secure the 
interest one who, though purporting sell the chattel in- 
volved, merely lends money facilitate its purchase from 
third person. 

Recently, decision was handed down the Supreme 
Court Washington, the case Hughbanks, 
Gourley, 120 Pac. Rep. (2d) 523. Here, was held that 
not the office conditional bill sale secure loan 
money. Its purpose, rather, only permit owner 
personal property make bona fide sale credit, reserving 
title himself, for security, until the purchase price fully 
paid. Where, the other hand, one who the owner 
particular chattel wishes borrow money and willing let 
the chattel stand security for his debt, chattel mortgage 
the appropriate means for affording such protection the 
creditor. And this true where the property mortgaged 
purchased with the borrowed funds where has long been 
the borrower’s possession. 

The problem not one determining whether the parties 
intended mould their transaction into the form condi- 
tional sale rather than that chattel mortgage, but decid- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §862. 
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ing whether pure financing arrangement the conditional 
sale can ever adopted means securing loan. And 
the answer that the contract conditional sale may used 
only actual vendor the economic sense, and not one 
who particular transaction occupies the status financier 
lender money, even though the latter may through the 
form taking title and possession the chattel which pur- 
ports sell. 


this case one Findley, earth contractor, desired 
purchase tractor equipped with bulldozer attachment. 
arranged with plaintiff Hughbanks Incorporated, finance 
company, finance the purchase under arrangement where- 
plaintiff paid Hoist Derrick Company the pur- 
chase price, the plaintiff taking bill sale from the latter, 
and reselling Findley under contract conditional sale. 
The dispute was one between the conditional sales vendor and 
attaching creditor Findley, the purchaser. 


The attaching creditor prevailed. was held that the 
transaction was not conditional sale and between the 
finance company and the purchaser was “chattel mortgage,” 
the validity which, third persons, was dependent 
statutes governing the filing such mortgages. its opinion, 
the court said: 


permit the use the conditional sale mere lenders money 
would enable them not only avail themselves the extraordinary 
remedies the conditional vendor but also evade the provisions 
the usury laws marking the “price” charged the borrower 
permitted law. 

The conclusion inevitable that, the tractor and attachment 
here involved, respondent does not come within the class those en- 
titled employ conditional bill sale means security. This 
conclusion does not rest solely the fact that respondent primarily 
engaged the finance and investment business, although that fact may 
raise initial question the validity its resort conditional 
sale any case. The use the conditional sale contract not 
restricted merchants; may employed anyone who actually 
makes sale and assumes the risks incident the business selling 
goods. the course its regular business respondent might occa- 
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sion forced take over property order protect its equity 
therein, and such cases, having assumed the risks ownership, 
would entitled sell such property under contracts conditional 
sale. But that not the case here. Findley located the tractor and 
attachment, discussed terms with the owner thereof, and then called 
respondent for the necessary financial assistance. Despite the care 
exercised routing title through itself and taking technical posses- 
sion the tractor, respondent was mere moneylender financing 
arrangement incident sale the tractor and attachment 
Williams Findley. therefore hold that despite the intention 
the parties cast their transaction the form conditional sale, 
their purpose cannot recognized and given effect. 

consequence the foregoing conclusion, follows that, 
between respondent and Findley, the attempted conditional sale gives 
rise chattel mortgage, the validity which, third persons, 
dependent upon the statutes governing the execution and filing such 
mortgages. 


Rights Survivor Joint Bank Accounts 


Under New York statutory provision dealing with deposits 
savings banks the names two persons paid either 
the survivor them, “the making the deposit such form 
shall conclusive evidence, any action proceeding 
which either the savings bank the surviving depositor 
party, the intention both depositors vest title such 
deposit and the additions thereto such survivor.” 

When bank account opened the form prescribed 
this statute, presumption once arises that the interest 
the depositors that joint tenants. Upon the death one 
the depositors, this presumption becomes conclusive favor 
the survivor respect any moneys then left the account. 
continues mere presumption respect any moneys 
previously withdrawn. 

the instant case the widow decedent leaving two 
joint savings bank accounts names himself his son and 
daughter-in-law, respectively, “pay either survivor,” was not 
entitled any part moneys therein, under Decedent Estate 


For similar decisions see Law Journal Digest (Fifth 
Edition) §459. 
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Law, though husband never divested intended divest him- 
self complete ownership thereof and joint accounts were 
illusory and without reality. However, evidence that husband 
never divested himself complete ownership moneys 
commercial bank account names himself his son, “pay 
either survivor,” overcame presumption that surviving son’s 
interest account was that joint tenant and established 
that was not joint account, that husband’s widow was 
entitled share thereof under Decedent Estate Law. Inda 
Inda, Supreme Court, Supp. (2d) 1001. 

The facts are set forth greater detail the following 
paragraphs quoted from the court’s opinion: 


The plaintiff the widow Albert Inda who the time his 
death left three bank accounts. One was the Buffalo Savings Bank 
the names “Wojciech Panowicz Victoria Inda, joint account, 
pay either survivor.” second account was the Erie County 
Savings Bank the names “Wojciech Panowicz Andrew Inda 
—pay either survivor,” and the third was the Liberty Bank 
Buffalo commercial bank) the names “Wojciech Pano- 
wicz Andrew Inda—pay either survivor them.” The name 
“Wojciech Panowicz” was fictitious name given the banks 
Albert Inda. The defendant, Andrew Inda, one the ten 
surviving children the plaintiff and Albert Inda, and Victoria 
Inda Andrew’s wife. 

The evidence shows that while these bank accounts had been 
existence for number years, Albert Inda, the time his 
death, always exercised full and complete control over them and re- 
ceived the interest thereon. had possession the bank books 
that alone could draw out any money and neither Andrew nor 
Victoria Inda ever made any withdrawal. After opening the account 
the Erie County Savings Bank which was originally the name 
Wojciech Inda and Mrs. Victoria Inda, transferred the account 
Wojciech Lind Victoria Inda. few days later closed 
this account, receiving from the bank treasurer’s check payable 
the order Wojciech Panowicz, and some days later with this check 
opened another account the names Wojciech Panowicz and 
Andrew Inda. 

The account the Buffalo Savings Bank which was first opened 
1933 ran “Wojciech Andrew Inda” and was closed out 
April 16, 1935, the same day when Inda opened his second account 
the Erie County Savings Bank. closing out this account Inda 
obtained New York draft payable Wojciech Panowicz, Victoria 
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Inda, and about month later opened second account the name 
Wojciech Panowicz Victoria Inda. 

The account the Liberty Bank Buffalo was opened 1935 
the names Wojciech Panowicz Andrew Inda and the signature 
card stamped either the survivor them.” account 
continued without change names. The evidence shows conclusively 
that Albert Inda always treated these accounts his own sole property 
and never divested himself his ownership these funds. 

the contention the plaintiff that her husband never intended 
and never did divest himself the complete ownership the moneys 
these accounts and that these joint accounts were illusory and with- 
out reality, and with this contention agree. Plaintiff further con- 
tends that these illusory transfers must held invalid and ineffectual 
deprive plaintiff her expectant interest her husband’s property 
under and the Decedent Estate Law. 

Plaintiff argues that may conceded that was the “intention” 
Inda vest title these joint accounts the survivor after his 
death, but inasmuch did not divest himself any part his own- 
ership during his lifetime, his widow, upon his death, became entitled 
part the property which the time his death owned. 
opinion that 239 the Banking Law makes such holding 
impossible. That law says that the making such deposits were 
here made savings bank shall conclusive evidence the intention 
both depositors vest title such deposit such survivor. 
Whether not deposit joint deposit depends upon the intentions 
the parties. The law does not say that the making the deposit 
shall conclusive evidence the intentions vest title after the 
death the depositor, but that after the death the depositor shall 
conclusive evidence the intention vest title the survivor; that 
say conclusive evidence the intention vest title the time 
the deposit and any additions thereto, and those very cases where 
the Court Appeals has held that this presumption shall not con- 
clusive moneys drawn out the survivor prior the death 
the depositor, has also held that money remaining the bank account 
after the death the survivor, because this conclusive presumption, 
belongs the survivor. 

Court held that where there was evidence that neither the daughter 
nor the testator ever intended that the opening the joint account 
was endow her with vested property interest the deposited 
moneys against him, such evidence was sufficient sustain finding 
that joint tenancy the deposit did not exist the time the 
withdrawal, but the moneys left the account testator’s death, 
the statutory presumption that the daughter was joint tenant had 
become conclusive her favor. 
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Section 184 the Banking Law concerning the payment joint 
deposits banks other than savings banks contains such provision 
for conclusive presumption that set forth 239, and inasmuch 
the Liberty Bank Buffalo not savings bank, find that the 
presumption that the depositor’s interest that account that 
joint tenant has been overcome, and, the plaintiff has established that 
was not joint account. the Matter Hickmott, 256 App. Div. 

The plaintiff, therefore, entitled judgment amount equal 
the amount money paid the County Clerk the credit this 
action the Liberty Bank Buffalo. 


Note Given Deceive Bank Examiner 


Public policy requires that person who, for the accommo- 
dation the bank, executes instrument which form 
binding obligation, should estopped from thereafter assert- 
ing that simultaneously the parties agreed that the instrument 
should not enforced. Moreover, the fact that creditors may 
not have been deceived specifically injured irrelevant. 
the tendency” the acts contravene the policy gov- 
erning banking transactions which lies the root the rule. 
D’Oench, Duhme Co., Inc., Federal Deposit Insurance 
Corporation, United States Supreme Court, Supreme Court 
Rep. 676. 

These principles are applicable this case because the 
federal policy evidenced the Federal Reserve Act protect 
the Federal Deposit Insurance Corporation, federal corpora- 
tion, from misrepresentations made induce influence the 
action the Federal Deposit Insurance Corporation, includ- 
ing misstatements the genuineness integrity securi- 
ties the portfolios banks which insures which 
makes loans. 

this case demand note payable state bank was 
executed permit the bank avoid having its records 
show any past due bonds. The note was given with the under- 
standing that would not called for payment. the 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §50. 
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FDIC insured the bank and 1938 acquired the note 
part the collateral securing loan the bank. 

action the demand note brought the FDIC 
under the Federal Reserve Act, the maker alleged its answer 
that the note was given without consideration and with the 
understanding that action would brought thereon and 
that the FDIC was not holder due course. its reply, 
the FDIC alleged that the maker was estopped assert these 
defenses the grounds that the note was executed permit 
state bank avoid having its records show any past due 
bonds. was further alleged therefore that this constituted 
misrepresentation which would deceive the bank’s creditors, 
the state banking authorities, and the FDIC and that the 
maker participated misrepresentation. 

was held that the continuing and unrevoked permission 
which the maker gave the bank carry the note real asset 
must presumed have included the authority for the bank 
treat the note genuine for purposes examination 
the hands public authorities well for general banking 
activities. was sufficient that the maker lent himself 
scheme arrangement whereby the banking authority 
which the FDIC relied insuring the bank was was likely 
misled. The fact that the note was given without con- 
sideration and with the understanding that action would 
brought thereon could not set defense the maker. 
Moreover, was immaterial that the note was charged off 
the bank after the FDIC insured the bank and before the 
FDIC acquired the note and that damage was shown 
have resulted, and that the maker did not participate the 
particular transaction, 

The following paragraphs are quoted from the court’s 
opinion: 

Respondent instituted this suit the United States District Court 
for the Eastern Division the Eastern District Missouri 
demand note for $5000 executed petitioner 1933 and payable 
the Belleville Bank Trust Co., Belleville, Respondent 
insured that bank January 1934; and acquired the note 1938 
part the collateral securing loan over $1,000,000 the bank, 
made connection with the assumption the latter’s deposit liabili- 


THE BANKING LAW JOURNAL 335 


ties another bank. Since 1935 the note had been among the charged 
off assets the bank. The note was executed petitioner renewal 
notes which 1926. Petitioner who was engaged 
the securities business St. Louis, Missouri, had sold the bank certain 
bonds which later defaulted. ‘The original notes were executed 
enable the bank carry the notes and not show any past due bonds. 
Proceeds the bonds were credited the The receipts 
for the notes contained the statement, “This note given with the 
understanding will not called for payment. All interest payments 


repaid.” Respondent had knowledge the existence 


receipts until after demand for payments the renewal note was 
made 1938. Certain interest payments the notes were made prior 
renewal for the purpose keeping them “as live 
tioner’s president who signed the orginal notes knew that they were 
executed that the past due bonds would not appear among the assets 
the bank, and that the purpose the interest payments was “to 
keep the notes alive.” The original notes were signed St. Louis, 
Missouri, were payable petitioner’s office there, and were delivered 
the payee Illinois. The evidence does not disclose where the note 
sued upon was signed, though was dated Belleville, Illinois, and 
payable the bank there. 

Respondent, federal corporation, brings this suit under Act 
Congress authorizing sue sued “in any court law equity, 
are the view that the liability petitioner the note involves 
decision federal not state question under the rule Deitrick 
Greaney, 309 190, Ct. 480, Ed. 694. 

Petitioner its answer alleged that the note was given without any 
consideration whatever and with the understanding that suit would 
brought thereon; and that respondent was not holder due 
course. Respondent its reply alleged that petitioner was estopped 
assert those defenses the grounds that the note was executed for 
the purpose permitting the bank avoid having its records show 
any past due bonds; that this constituted misrepresentation which 
would deceive the creditors the bank, the state banking authorities 


bank sold some the bonds 1937 for $100 and credited this amount 
interest due the note. This credit paid interest May 1933. later payments 
were made the note. 

subdivision the Act further provides: “All suits civil nature 
common law equity which the Corporation shall party shall deemed 
arise under the laws the United States: Provided, That any such suit which 
the Corporation party its capacity receiver State bank and which 
involves only the rights obligations depositors, creditors, stockholders and such 
State bank under State law shall not deemed arise under the laws the United 
see Rep. No. 1007, 74th Ist Sess., 
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and that petitioner participated the misrepresentation 
not only reason its knowledge the purpose which the note 
would serve but also reason its payment interest order 
make the notes appear good asset. The District Court held that 
respondent was innocent holder the note good faith and for 
value and that petitioner was estopped assert want consideration 
defense. 

Sec. 12B(s) the Federal Reserve Act, 264(s), 
264(s), provides that “Whoever, for the purpose ob- 
taining any loan from the Corporation for the purpose 
influencing any way the action the Corporation under this section, 
makes any statement, knowing false, willfully overvalues 
any security, shall punished fine not more than $5,000, 
imprisonment for not more than two years both.” Subdivision 
(y) the same section provided, the time respondent insured the 
Belleville that such state bank “with the approval the 
authority having supervision” the bank and “certification” 
respondent “by such authority” that the bank solvent condition” 
shall “after examination by, and with the approval of” the respondent 
entitled insurance.* 

These provisions reveal federal policy protect respondent and 
the public funds which administers against misrepresentations 
the securities other assets the portfolios the banks which 
respondent insures which makes loans. petitioner and the 
bank had arranged use the note for the express purpose deceiving 
respondent insurance the bank the making the loan, the 
case would all fours with Deitrick Greaney, supra. that 
case the defendant for the purpose concealing national bank’s 
acquisition its own stock had the shares held straw man and 
executed note the bank, being agreed that the shares were 
held for the bank and that was not liable the note. held 
matter federal law, based the policy the National Banking 
Act prevent the impairment bank’s capital resources pro- 
hibiting such acquisitions, that the defendant could not rely his 
own wrongful act defeat the obligation the note against the 
receiver the bank. The defendant’s act was itself violation the 


provisions subdivision (y) were dropped when 12B was amended 
the Banking Act 1935. Stat. 684. See Rep. No. 1007, 74th 1st Sess., 


Subdivision (y) also gave respondent power prescribe rules and regulations 
for the further examination such bank. Though subdivision (y) was revised 
1935, indicated note supra, subdivision (k) (2) the amended Act gave 
respondent’s examiners power “to make thorough examination all the affairs” 
such banks and doing “to administer oaths and examine and take and 
preserve the testimony any the officers and agents thereof.” They were directed 
make “full and detailed report the condition the bank the Corporation.” 


THE BANKING LAW JOURNAL 337 


statute. 309 page 198, Ct. page 484, Ed. 694. 
But the reach the rule which prevents accommodation maker 
note from setting the defense consideration against 
bank its receiver creditors not delimited those instances 
where has committed statutory offense. indicated the cases 
cited the Deitrick case, 309 page 198, Ct. page 484, 
Ed. 694, accommodation maker not allowed that defense 
against the receiver the bank and its creditors, times even 
against the bank itself, where his act contravenes general policy 
protect the institution banking from such secret agreements. 
some those cases the accommodation maker was party the scheme 
deception the sense that had full knowledge the intended use 
the paper. Putnam Chase, 106 Or. 440, 212 365; Vallely 
536, 122 160; Cedar State Bank Olson, 116 Kan. 320, 226 
995; Bay Parkway Nat. Bank Shalom, 270 172, 200 
685; German-American Finance Corp. Merchants Mfrs. State 
Bank, 177 Minn. 529, 225 891, 582. others 
had “no positive idea committing any fraud upon any one.” Denny 
Fishter, Ky. 127, 129, 864, 865; Iglehart Todd, 
203 Ind. 427, 442, 178 685; Mount Vernon Trust Co. Bergoff, 
460; Williston Contracts (Rev. Ed.) 1632. Yet has not been 
allowed escape liability the note against the receiver even 
though was “very ignorant and ill-informed the character the 
transaction.” Rinaldi Young, App. 305, 229, 231. 
Indeed recovery was allowed the bank itself Mount Vernon Trust 
Co. Bergoff, supra, where the court said (272 page 196, 
page 197): defendant may not have intended de- 
ceive any person, but, when she executed and delivered the plaintiff 
bank instrument the form note, she was chargeable with 
knowledge that, for the accommodation the bank, she was aiding 
the bank conceal the actual transaction. 

Petitioner the time executed the renewal note 1933 did not 
know that was used deceive respondent, the Act creating 
respondent was not passed until later. But the permission which 
gave the bank carry the note real asset was continuing one 
and not revoked. That permission must presumed have included 
authority for the bank treat the note genuine for purposes 
examination the hands the public authorities well for its 
general banking activities. 

‘Respondent insured the bank The loan was made 
1938 satisfy respondent’s liability the depositors the bank 
under that insurance agreement. Respondent was authorized insure 
such bank only certificate from the state authority that the 
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bank was solvent. assume that such certificate was given, for 
assume otherwise would infer that respondent did not discharge 
its statutory duties. ‘The genuineness assets ostensibly held 
bank certainly germane determination solvency. Clearly 
respondent member the creditor class which the banking authori- 
ties were intended protect. Plainly one who gives such note 
bank with secret agreement that will not enforced must pre- 
sumed know that will conceal the truth from the vigilant eyes 
the bank examiners. the bank had wilfully padded the bank’s assets 
with the spurious note order obtain insurance from respondent 
there seems doubt but that 12B(s) would have been violated. 
Moreover, have seen, the inability accommodation maker 
plead the defense consideration does not depend his com- 
mission penal offense. The test whether the note was designed 
deceive the creditors the public authority would tend have 
that effect. would sufficient this type case that the maker 
lent himself scheme arrangement whereby the banking authority 
which respondent relied insuring the bank was was likely 
misled. have said, petitioner’s authority the bank use this 
note was continuing one. The use which was put was not unusual 
but within the normal scope banking activities. The fact that the 
note was charged off the bank subsequent the time when respond- 
ent insured the bank and prior the time when acquired the note 
under the immaterial. note may nonetheless asset though 
charged off. And respondent suing here protect its rights 
insurer, relationship with the bank which was created prior the 
time when the note was charged off. The fact that subsequently re- 
spondent learned that the note had been charged off certainly was not 
notice that the note was spurious. indeed clear that time 
prior the demand for payment did respondent know that the note 
was not genuine. needs argument demonstrate that the in- 
tegrity ostensible assets has direct relation solvency. And 
more defense here than was the Dietrick case that damage 
was shown have resulted from the fraudulent unlawful act. The 
federal policy expressed the Act, like its counterpart state law, 
not dependent proof loss damage caused the fraudulent 
practice. 

Though petitioner was not participant this particular trans- 
action and, far appears, was ignorant it, nevertheless was 
responsible for the creation the false status the note the hands 
the bank. therefore cannot heard assert that the federal 
policy protect respondent against such fraudulent practices should 
not bar its defense the note. Criminal penalties are more the 
sole sanctions the federal policy expressed this Act than were the 
criminal penalties imposed the agreement the Deitrick case. 
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the secret agreement were allowed defense this case the maker 
the note would enabled defeat the purpose the statute 
taking advantage undisclosed and fraudulent arrangement which 
the statute condemns and which the maker the note made possible. 
The federal policy under this Act protecting respondent its 
functions against such arrangements less clear 
emphatic than the federal policy outlawing purchases bank 
its own stock involved the Deitrick case. Cf. Rinaldi Young, 
supra; Federal Deposit Ins. Corp. Woods, C., Supp. 296. 


Holder Due Course Not Subject Defense 
Breach Warranty 


Only actual knowledge the time negotiation 
infirmity negotiable note will defeat the rights one who 
otherwise holder due course and without such notice, 
not subject defense, like breach warranty, which 
would prevent enforcement the note the original payee. 
Section 95, Negotiable Instruments Law. 

Knowledge the terms the contract which give rise 
negotiable note would not charge the holder with knowledge 
defenses which might exist against the payee virtue 
his breach the contract. United States Novsam Realty 
Corporation, United States Circuit Court Appeals, Second 
Circuit, 125 Fed. Rep. (2d) 456. 

note was given contracting corporation connec- 
tion with the sale and installation three automatic coal burn- 
ers and equipment. contracting corporation then assigned 
the note for valuable consideration acceptance com- 
pany, and the conditional sales contract covering the burners 
was simultaneously delivered that company. After the 
maker became delinquent making payments, the note, which 
had been insured the United States under the provisions 
the National Housing Act, was assigned the United States, 
along with the contract, the acceptance company. 

action brought the note, maker presented the 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§630, 631. 
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defense breach warranty, that the burners not burn 
good stoker coal efficiently, not abate smoke conformity 
with city ordinances, and not maintain the proper boiler 
pressure water temperature. stipulated that the 
alleged defects were not known the acceptance company 
when took the note and contract. 

was held that the United States assignee the note 
took free defense, available the maker against the named 
payee, alleged breach warranty, where the United 
States’ assignor was without actual notice the defect when 


acquired title the note and contract. its opinion, the 
court said: 


Credit Alliance Corp. Buffalo Linen Supply Co., 238 App. 
Div. 18, 263 39, the Appellate Division for the Fourth De- 
partment held, situation analogous the one before us, that 
knowledge the terms the contract which gave rise the note 
would not charge the holder with knowledge defenses which might 
exist against the payee virtue his breach the contract. That 
case comports with decisions the New York Court Appeals, such 
45, well with the overwhelming authority elsewhere. cases 
cited Brannon’s Negotiable Instrument Law, 5th Ed., 589-592. 

Conflicting with this decision, and standing almost alone,’ Fed- 
eral Credit Bureau Zelkor Dining Car Corp., 238 App. Div. 379, 
264 723, decided the Appellate Division for the First 
Department. When are faced with two conflicting decisions 
different Appellate Divisions, think Erie Co. Tompkins, 304 
64, Ct. 817, Ed. 1188, 114 1487, does not 
forbid choose the one which more line with the decisions 
the New York Court Appeals, especially when construes uni- 
ferm act accordance with its language and manifest purpose. 
conclude that Credit Alliance Corp Buffalo Linen Supply Co., 
supra, controlling, and that the United States takes free 
defense available the maker against the named payee. 

Appellant also relies upon Colonial Discount Co., Inc., Rumens, 
249 App. Div. 736, 291 676, affirmed without opinion 274 
612, 576. While the opinion below, 161 Misc. 846, 
292 121, would seem indicate that the holder had 
knowledge the defense the time took the note, the Appellate 
Division for the Second Department decided the case the theory 
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that the holder had such knowledge, saying: was defective 
title which the plaintiff had knowledge the contents the 
instruments its possession.” [249 App. Div. 736, 291 
677.] affirming without opinion, the Court Appeals repeated this 
language statement The case, therefore, cannot 
regarded abrogating the requirement actual knowledge, and 
not controlling here. The line cases represented Ewing 
Wightman, 167 107, and National Bank Water- 
vliet Martin, 203 App. Div. 390, 196 714, does not aid 
appellant. Although cases this type hold that simultaneous instru- 
ments must read together, they typically charge party one 
instrument, his assignee, with knowledge matters which may 
gleaned from examination the face the other document. None 
goes far require the holder negotiable instrument exam- 
ine the goods delivered under simultaneous contract the risk 
being charged with knowledge that they not conform the con- 
tract specifications. Such rule would seriously encumber notes which 
have been called “couriers without luggage,” and certainly cannot 
founded upon cases which, for other purposes, hold that the terms 
negotiable instrument may modified simultaneous contract. 
There are limits beyond which the unconditional promise the note 
cannot impaired. Cf. Enoch Brandon, supra. 


Since Equipment Acceptance Corporation, the assignor the 
United States, had actual knowledge the maker’s defenses, the 
motion for summary judgment was properly granted. 


law that the underlying facts will cause court “impute” 
knowledge the payee. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


BANK BOUND CONTRACT MADE ITS 
PRESIDENT 


Crowe Gary State Bank, United States Circuit Court Appeals, 
Seventh Circuit, 123 Fed. Rep. (2d) 513 


The board directors may invest its president with authority 
act for the corporation. This may done resolution acqui- 
escence the course dealing and manner transacting the busi- 
ness the corporation. When contract made the president 
the name the usual course business, and the 
directors have the power authorize the making such contract, 
the presumption that the contract binding the corporation 
until the lack authorization shown. 

this case contract was executed the president bank, 
attested its cashier and its corporate seal affixed thereto. The 
contract was for the sale plaintiff certain real estate acquired 
the bank foreclosure proceeding. Although the contract was 
writing and signed the bank’s president, the bank contended 
that the board directors had never authorized the execution the 
contract and consequently the bank was not bound it. was 
held that the contract concerned the business the bank and was 
executed the usual course the bank’s business. Under such 
circumstances the plaintiff was warranted believing that the presi- 
dent and cashier were authorized attend the usual business 
the bank. Their act bound the bank. 


Suit John Crowe and Crowe, doing business Crowe 
Brothers, partnership, against the Gary State Bank, corporation, for 
breach contract sell real estate. From judgment favor 
plaintiffs, defendant appeals. 

Judgment affirmed. 

Albert Gavit and Kenneth Call, both Gary, Ind., for appellant. 

Richard Tinkham and Wasson Wilson, both Hammond, Ind., 
for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1068, 1078. 
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KERNER, J.—Plaintiffs sued defendant for breach contract. 
The case was tried before jury, resulting verdict for plaintiffs 
upon which judgment was rendered. reverse the judgment, defend- 
ant appeals. 

The amended complaint alleged that defendant, collateral secu- 
rity for debt one Wesley Ginder, held real estate note and mort- 
gage which foreclosed, and the foreclosure sale purchasd the real 
estate, obtaining its name sheriff’s certificate sale. July 14, 
1932, defendant entered into written agreement with William 
Welter and Company sell the latter for $17,300 the real estate men- 
tioned the certificate sale. The agreement provided that the 
event sheriff’s deed was issued the defendant the end the 
period redemption, the defendant bank would convey the purchaser 
all its title the real estate upon payment the purchase price with 
interest eight per centum per annum before January 15, 1934. 
If, however, lawful redemption was made, the contract was null 
and void. The complaint further alleged that July 13, 1933, the 
agreement above described was assigned plaintiffs. 

The complaint further alleged that Burke Brothers Company held 
lien against the real estate which entitled the company redeem from 
the foreclosure sale and that the defendant, with the purpose and intent 
depriving plaintiffs their rights assignees the July 14, 1932, 
agreement, procured Burke Brothers effect redemption the real 
that with said purpose and intent the defendant lent its credit 
Burke Brothers order effect said redemption and thus defendant 
voluntarily repudiated and disavowed the agreement July 14, 1932, 
with the intent and purpose defeating the rights the plaintiffs, 
and placed out defendant’s power perform its said agreement 
with plaintiffs. 

this complaint the defendant pleaded failure and want 
eration, that the contract was ultra vires and that its board directors 
never authorized the execution the contract. also alleged that 
Ginder was all times the owner the certificate sale and that 
Welter and Company had knowledge thereof. denied procured 
Burke Brothers redeem that lent its them effect 
redemption. 

the outset are met with the contention that the agreement was 
its terms merely option, which was never exercised. 

The case was tried upon the theory that the defendant, vendor 
under contract sale, voluntarily rendered its performance impos- 
sible causing condition oceur which had the effect excusing 
plaintiffs from performance, Johann Realty Corp. Kirkpatrick, 
Ind. App. 70, 189 843; Home Development Co. Arthur Jordan 
Land Co., 100 Ind. App. 458, 196 337; and Foreman, Bank 
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Tauber, 348 Ill. 280, 286, 180 827, and since defendant committed 
breach the contract before the time for 
was not necessary prove that plaintiffs were ready and able per- 
form. Nesbit Miller, 125 Ind. 106, 148 and Mortgage Under- 
writers Stuckey, Ind. App., 111. 

option merely contract which the owner property 
agrees with another person that the latter shall have the power pur- 
chase the former’s property fixed price within certain period. 
other words, the owner the operation does not sell his property, but 
does subject himself the liability having convey the property 
the option exercised within the time and the manner stipulated. 
Barnett Meisterling, 327 564, 570, 158 806. 

The rule well established that the form and name instrument 

not controlling, for the law looks through form substance and gives 
effect the intentions the parties. Aurora Gaslight, Co., 
Ind. App. 690, 113 1012; Chenoweth Butterfield, Ariz. 
315, 1131; and Walb-Construction Co. Chipman, 202 Ind. 434, 
175 132. Defendant concedes the rule and argues that the intent 
and purpose the parties was give Welter and Company option, 
and points the fact that the instrument was entitled option, that the 
third paragraph reference made this option, and the assignment 
the contract plaintiffs captioned assignment option and its 
body refers itself option. 
have difficulty determining that the instrument was not 
option. recites that the defendant agrees sell for $17,300 and 
absolute promise the part Welter and Company pay that sum; 
the time payment definitely fixed the balance the purchase price 
carries interest and there positive agreement assign the certificate 
sale convey the real estate upon payment the purchase price. 
Under such circumstances are the conclusion that the 
instrument contained all the essential elements executory contract 
for the sale real estate. Barnett Meisterling, supra; Aurora 
Gaslight, Co., supra; Chenoweth Butterfield, supra; Gompert 
Frost, 188 1039, 177 71; Marquez al. Cave, 134 Kan. 
374, 1081; and Suburban Imp. Co. Seott Lumber Co., Cir., 
711. 

Defendant next complains that the court committed error sub- 
mitting the jury the question whether the instrument was option 
vendor-purchaser contract. Unquestionably the rule that the 
construction and meaning written instrument question law 
for the court and not question fact for the jury determine. Bar- 
basol Co. Leggett, 481, 106 Ind. App. 290. 

The court instructed the jury that was leaving them 
determine whether the parties intended execute absolute contract 
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for sale and purchase real estate whether they intended execute 
only option, and that the defendant did not intend bind Welter 
pay the things recited the contract, then might construed 
option and plaintiffs could not recover. 

somewhat similar situation existed Compert Frost, supra. 
that case, disposing the contention that the trial court erred 
permitting the jury pass upon the question whether the contract 
was intended contract sale option, the court said page 
177 W.: ‘‘If this assignment error well taken, the 
error committed was without prejudice.’’ 

too are the opinion that the giving this instruction was 
erroneous, the error was harmless, because finding for the plaintiffs 
the jury, view the instructions given, necessarily found that the 
instrument was contract for the sale real estate. Moreover, the 
defendant position complain since also requested the court 
instruct the jury that they found the parties had construed the 
instrument option, their finding must for the defendant. 

Counsel also contends that the contract was not binding the 
defendant, because the contract had not been authorized ratified 
its board directors, and all events was ultra vires the powers 
bank incorporated under the the State Indiana. not 
think the points well taken. 

The statute under which the defendant corporation was organized 
empowered defendant buy and sell evidences debt, and purchase 
and convey real estate purchased under judgments, decrees, mort- 
gages held it, purchased secure debts due it. Burns, 1926, 
3860, 3861. our case the defendant purchased the real estate 
under decree held debt due it; consequently, the con- 
tract was not ultra vires the powers the corporation. 

now consider whether the contract was binding upon the defend- 
ant. The statute provides that the general business the defendant 
corporation shall under the control and management board 
directors. Burns, 1926, 3852. Under this statute the directors have 
full authority act for the corporation, and represent all the mat- 
ters relating the corporate business. The board directors may how- 
ever invest its president with authority act for the corporation; this 
may done resolution acquiescence the course dealing and 
manner transacting the business the corporation. When contract 
made the president the name corporation, the usual 
course business, and the have the power authorize the 
making such contract, the presumption that the contract binding 
the corporation until the lack authorization shown. National 


State Bank Vigo, ete., Bank, 141 Ind. 352, 799, Am. St. 
Rep. 330. 
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this case the contract was executed the president the bank, 
attested its cashier and its corporate seal affixed thereto. The con- 
tract concerned the business the bank and was executed the usual 
the bank’s business. Under such circumstances Welter and 
Company were warranted believing that the president and cashier 
were authorized attend the usual business the bank. Their act 
bound the bank. First National Bank New, 146 Ind. 411, 597. 


NOTE SUBJECT COLLATERAL 
INSTRUMENT 


City Bank Farmers Trust Co. Kiamie, Supreme Court, 
Supp. (2d) 181 


note which its face appeared negotiable bore the legend 
the effect that the note was subject collateral instrument guar- 
anteeing payment the note. The legend was followed the 
makers’ signatures. was held that the note was non-negotiable. 
The legend the back the note was integral part the note 
and the liability the signers the note and the collateral instru- 
ment would determined reference the collateral instrument. 


Action note and collateral instrument the City Bank 
Farmers Trust Company, executor under the last will and testament 
Philip Kiamie, against Fouad Kiamie, individually and executor 
the estate Najeeb Kiamie, and others.. 

Judgment for plaintiff. 

Donald, Jr., all Brooklyn, for plaintiff City Bank Farmers Trust 
Co. 

Glass Lynch, Thomas all New York City, for 
defendant Fouad Kiamie. 

Peter George, New York City, for defendants Rose, Jamile N., 
and Fareed Kiamie. 


LEWIS, J.—This action recover upon promissory note and 
written instrument. The note its face dated June 27, 1933, and 
the sum $10,000 payable demand the order Philip 
Kiamie. signed Rose Kiamie, Jamile Kiamie and Fareed 
Kiamie, attorneys fact for Najeeb Kiamie. its back appears 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §942. 
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the following legend: note subject agreement bearing even 
date entered into the parties Immediately thereunder are 
the signatures Rose Kiamie, Jamile Kiamie, Fareed Kiamie and 
Kiamie. The last signature concededly that defendant Fouad 
Kiamie. The agreement referred the note was executed the 
same time and part the same transaction. provides part 
substantially follows: 

consideration the payment Philip Kiamie Najeeb 
Kiamie and Jamile Kiamie, Rose Kiamie and Fareed Kiamie, his 
attorneys fact, and Fouad Kiamie, and consideration their mutual 
promises, 

First: That Philip Kiamie loans Najeeb Kiamie the sum $10,000 
due and payable demand and bear interest the rate six per 
cent. 

Second: That consideration said loan the undersigned guarantee 
the payment said $10,000 together with interest the rate six 
per cent expressed the note given Jamile Kiamie, Rose 
Kiamie, and Fareed Kiamie, attorneys fact, for Najeeb Kiamie, and 
Fouad Kiamie Philip Kiamie. 

Third: That this guarantee open and continuous one and shall 
binding upon the undersigned until the full indebtedness discharged 


payment specified monthly instalments beginning July 27, 1933. 

Fourth: That upon the default payment any instalment when 
due, Philip Kiamie his assigns may look the undersigned for pay- 
ment and bring upon the instrument for the balance due. 


The document dated June 27, 1933, and signed Rose Kiamie, 
Jamile Kiamie and Fareed Kiamie, attorneys fact Najeeb 
Kiamie, and each the aforesaid individually. 


Defendants claim that the note and instrument were signed upon 
Philip’s assurance that would not hold them responsible. However, 
the attorney who prepared the documents testified that was made very 
clear the time that the transaction was loan. The letters written 
the defendants Philip substantiate that conclusion. All the defend- 
ants were interested one way another Kiamie Brothers, Inc. 
convinced that was the intention Philip Kiamie make loan 
and that the papers executed were enforcible obligations. Such was 
the understanding the defendants. does not seem likely that 
note and instrument would prepared and defendants’ signatures 
required solely for the purpose deceiving Philip Kiamie’s wife. 

The loan question was used for the business Kiamie Brothers, 
which Najeeb was substantially interested. Authority his attor- 
neys fact make such loan established the comprehensive terms 
the power attorney which executed them June 20, 1933. 
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His estate therefore liable for the principal sum the note plus 
interest. 

The individual defendants are liable reason their respective 
signatures immediately below the legend the back the note. That 
legend integral part the note. Benedict Cowden, 
396, Am. Rep. 382; Dinsmore Duncan, Am. Rep. 
534; Tanners’ National Bank Catskill Lacs, 136 App. Div. 92, 
Am. Rep. 126; see 251. Although its face the note appears 
negotiable, became non-negotiable reason the legend and the 
the individual defendants. See Old Colony Trust 
Co. Stumpel, 247 538, 161 173; Enoch Brandon, 249 
263, 267, 164 45. Their liability must determined 
reference the collateral instrument which the note made subject. 
See People’s Bank Mobile Moore, 201 Ala. 411, So. 789; Randles 
Gully, 128 220, 262 201. the terms thereof the defendants 
had guaranteed the payment $10,000 together with interest. The 
defendants urge that the collateral instrument not binding upon them 
because the absence of: Philip Kiamie’s signature, uncompleted 
contract. Fouad Kiamie also claims that not bound because 
only signed his name the note and did not sign the instrument. The 
reasons for his signing one and not the other not appear. There 
might some merit these contentions the collateral paper was 
intended independent agreement. Its terms, however, were incor- 
porated into the note reason the legend. The word 
therein was used merely means identifying the collateral instru- 
ment. That paper cannot considered apart from the note. Together 
they constitute the contract between the parties. signatures the 
collateral paper were required make its terms enforcible. See Raphael 
Hulett Motor Car Co., Sup., 188 209; Jones Cunard Steam- 
ship Co., Ltd., 238 App. Div. 172, 263 769; Manufacturers’ 
Trust Co. Steinhardt, 265 145, 191 867; Matter Board 
Commissioners Washington Park, Albany, 131. The 
absence Fouad’s signature thereon does not relieve him liability. 
suit could not maintained the payee before the due date the 
first instalment specified the collateral instrument, although the note 
designated payable demand. Likewise, defendants are bound 
the terms the collateral instrument. 

The provisions the collateral instrument payment interest 
are ambiguous and the note non-interest bearing. Interest, 
therefore, will allowed only from January 12, 1937, the date when 
demand for payment the note was made. 

therefore direct judgment for the plaintiff against defendants the 
sum $10,000 plus interest stated above. Settle notice. 
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CHECKS DELIVERED CONDITIONALLY 


Hooper Levin, Supreme Court Vermont, Atl. Rep. (2d) 337 


action between the immediate parties, upon check other 
negotiable instrument, may shown that the effect delivery 
and the extent the operation the instrument was limited the 
conditions upon which the delivery was made, that there was 
understanding that the instrument was delivered and received 
receipt memorandum, that the check was not completed con- 
tract, and that the purpose for which the instrument was executed, 
delivered and received was not such give effect negotiable 
instrument. 

this case instruments the form bank checks were delivered 
the payee the maker under agreement disclosing that they 
were really only memoranda indebtedness. The instruments were 
payable the corporation which the maker was president. 
was held that since the payee was aware that the instruments form 
bank checks were delivered him the maker condition that 
they serve only memoranda indebtedness, the payee’s intention, 
not disclosed the maker, accept them actual bank checks did 
not make such delivery unconditional. Hence, provisions statute 
authorizing tort action bank check, drawn delivered the 
maker with knowledge that had not sufficient funds credit 
with the bank for payment thereof full, are not applicable. The 
condition annexed the delivery the bank checks, however, were 
enforceable under statute providing that delivery negotiable 
instrument may shown have been conditional for special 
purpose only. 


Action Hooper against Charles Levin bank checks alleged 
have been drawn and delivered defendant with knowledge that 
had not sufficient funds with bank for payment thereof 
full. Judgment for plaintiff, and defendant brings exceptions. 

Reversed and judgment for defendant. 

Latham Latham and Clarke Gravel, both Burlington, for 
plaintiff. 

Pearley Feen and Louis Lisman, both Burlington, for 
defendant. 


MOULTON, J.—The only question here whether the facts 
found the trial court are sufficient sustain the judgment rendered 
against the defendant. The action was brought under the provisions 
8468, 8469, upon six written instruments, form bank checks pay- 
able the order the plaintiff, allegedly made, drawn, uttered deliv- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §386. 
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ered the defendant, with knowledge the time that had not suf- 
ficient funds with the bank for payment full upon 
presentation, and which were not paid. 


According the findings the plaintiff was employed the New 
Burlington Hotel Corporation the conductor orchestra which 
played restaurant known the Royal Grill. December, 1938, 
the New Burlington Hotel Corporation discontinued the operation the 
restaurant, and another corporation, Hotels, Incorporated, took over, 
and continued the employment the plaintiff and his orchestra. The 
defendant, who was the president and manager Hotels, Incorporated, 
told the plaintiff that the corporation had operating funds and 
entered into arrangement with him whereby should receive from 
the corporation the end each week instrument which was 
serve acknowledgment the obligation Hotels, Incorporated, 
specific amount representing the weekly salary due the plaintiff for 
services performed during such week. Each the instruments, dated 
respectively, May 14, and 28, and June and 11, 1938, purports 
check drawn upon certain bank, directing pay the order 
the plaintiff the sum $126, and signed ‘‘New Burlington Hotel 
Corp. countersigned Charles Levin, Pres.,’’ and was delivered the 
plaintiff Hotels, Incorporated, the day its date. was agreed 
between the plaintiff and the defendant, representing Hotels, Incorpo- 
rated, that these should held the plaintiff for indefinite time, 
that payments would made them from time time the cor- 
poration had funds, and when the payments equalled the amount one 
them, the plaintiff would surrender it. Sometimes, but not always, 
when left with the corporation’s cashier for the plaintiff, they were 
enclosed envelopes bearing the words ‘‘To cashed Hotel 
Other instruments like those suit had been issued the plaintiff 
the corporation, and had held them from ten days three weeks, 
owing the inability the corporation pay the amounts stated 
therein. The defendant intended these various instruments operate 
vouchers memoranda account, but the plaintiff received and 
accepted them bank checks the belief that such check provided 
him with protection. Shortly before the termination his employment 
the plaintiff presented the six instruments suit which were then 
unpaid the bank upon which they purported drawn but they 
were returned with the notation ‘‘account closed.’’ The plaintiff knew, 
when received them, that the New Burlington Hotel Corporation had 
account that bank. 

instrument incomplete and revocable until delivery the instrument 
for the purpose giving effect thereto. between immediate parties 
the delivery may shown have been conditional for spe- 
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cial purpose only, and not for the purpose transferring the property 
the instrument.’’ This section part Chapter 283, Laws, 
which the enactment the Uniform Negotiable Instruments Law. 
Under this statute may shown, action between the immediate 
parties, upon check other negotiable instrument, that the effect 
delivery and the extent the operation the instrument was limited 
the conditions upon which the delivery was made (Hunter First 
Nat. Bank, 172 Ind. 62, 734, 738; Herron Brinton, 188 Iowa 
60, 175 831, 833) that there was understanding that promis- 
sory note was delivered and received receipt memorandum 
(Allied Tar Chemical Corp. Joffe, 110 129, 164 446; 
Hammons O’Brien, Ariz. 436, 259 881, 883; Brook Latimer, 
Kan. 431, 946, 805, 807, Am. St. Rep. 292) that 
check was not completed contract (Norman Colo. 
290, 138 28, 29) and that the purpose for which note check was 
executed, delivered and received was not such give effect 
negotiable instrument. Lee, 210 Iowa 618, 231 426, 427 ff; 
Allen’s Collection Agency Lee, Cal. App. 68, 238 169, 171; 
Sayre Leonard, Colo. 116, 140 196, 197, and see Brannan Nego- 
tiable Instruments Law, 5th Ed., Para. 16, 225, and cases cited. 


infringement the parol evidence rule results from the reception 
evidence tending show such conditional delivery. Economy Fuse 
Mfg. Co. Standard Elec. Mfg. Co., 359 Ill. 504, 194 922, 925; 
Alexander Kerhulas, 151 354, 149 12; and cases above 
cited. The burden proof upon the issue upon the defendant. 
Gomez Co. Hartwell, Vt. 147, 151, 122 461. The question 
one fact. Sayre Leonard, supra. 

here, the findings fact disclose agreement that the instru- 
ments suit, although purporting checks, and negotiable such, 
were reality only memoranda indebtedness, met payments 
made the plaintiff from Hotels, Incorporated. also found that 
the plaintiff received and accepted them actual bank checks, but this 
finding not controlling, or, stands, inconsistent with the finding 
the agreement. The acceptance condition annexed the delivery 
check essential its validity, and whether the delivery condi- 
tional depends upon the intention the parties. Economy Fuse Mfg. 
Co. Standard Mfg. Co., 359 Ill. 504, 194 922, 925. But 
there finding that the nature the plaintiff’s acceptance was com- 
municated the defendant, and consented him. While must 
indulge all reasonable intendments favor the judgment and read 
doubtful findings support can reasonably so, cannot 
supply the omission essential fact which not fairly inferable 
resulting from the facts found. Wright Godin, 108 Vt. 23, 62, 182 
89; Manley Bros. Co. Somers, 100 Vt. 292, 297, 187 336. far 
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the findings disclose the instruments suit were taken and held 
the plaintiff and payments received him former instruments 
the same tenor, accordance with his agreement with the defendant, 
without the expression anything the contrary. Having been aware 
the terms the delivery, cannot claimed that his undisclosed 
intention made such delivery unconditional. The principle the same 
that involved Keefe Fraternal Protective Ins. Co., 107 Vt. 99, 
102, 176 305. The decision North Adams Beef Produce 
Cantor, 103 Vt. 514, 156 879, upon which the plaintiff relies, does not 
touch the question conditional delivery, and not point here. 

Since, therefore, these instruments did not, between the parties, 
have the effect and operation bank checks, the provisions 
8468, 8469 not apply this action. ‘‘A check which not used 
except the pleasure the drawer manifestly cannot made the sub- 
ject suit between the original parties.’’ Poland Chessler, 145 
Md. 66, 125 536, 537. The condition annexed the delivery and its 
purpose was, moreover, legal and therefore enforceable under 7153. 
West Rutland Trust Co. Houston, 104 Vt. 204, 208, 158 69, 
664. 

What have said makes unnecessary consider whether the act 
the defendant countersigning the signature the New Burlington 


Hotel Corporation constituted making, drawing uttering check, 
whether the delivery the plaintiff the cashier Hotels, Incorpo- 
rated, was delivery the defendant within the meaning 
8468, 8469. 


WAIVER BANK’S BY-LAW REQUIRING 
PRODUCTION PASS BOOK 


Mutual Assurance Co. City Norwich Norwich Savings Society, 
Supreme Court Errors Connecticut, Atl. Rep. (2d) 477 


Provisions savings bank’s by-law for entry deposits 
deposit book and payments depositor only presentation such 
book were for the protection both bank and depositor, but they 
waive compliance therewith joint agreement action. 

this case insurance corporation’s secretary and treasurer, 
who was its sole executive officer, had full charge all its records and 
assets, transacted all its business with other persons, made and 
indorsed checks, gave receipts and policies for premiums credited, 
and made deposits and withdrawals from its savings bank account. 
was held that the executive officer was the corporation legal con- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1365. 
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templation and had power prima facie any act which corpora- 
tion’s directors trustees could authorize ratify. Consequently 
the executive officer had incidental power waive bank’s by-law, 
requiring presentation deposit book and signing order before 
payment depositor, that withdrawals from deposit him with- 
out entries thereof deposit book discharged pro tanto the bank’s 
indebtedness such company. made difference that was 
officer both insurance company and bank, both knew. 


Action the Mutual Assurance Company the City Norwich 
against the Norwich Savings Society for balance alleged due 
plaintiff its deposits with defendant. Judgment for plaintiff after 
trial the court, and defendant appeals. 


Error, judgment set aside, and case remanded, with direction. 
Robert Anderson, New London, for appellant. 
Arthur Keefe, New London, for appellee. 


MALTBIE, J.—The plaintiff had deposit the defendant 
savings bank April 18, 1933, the sum $20,000, which was properly 
entered deposit book issued it. further deposits were made, 
but interest was from time time upon the book. There were 
entered one large and number small withdrawals. October 
1939, the balance deposit shown the book was $10,062.50. The 
plaintiff brought this action recover this amount and obtained judg- 
ment therefor, with interest. The entries the account the books 
the bank, however, showed other withdrawals and the bank claimed 
that the balance due the was $3,777.47 plus certain dividends 
which acerued after October 1940. 

The between the entries the deposit book and those 
upon the books the bank was due, the trial court has found, the 
following Harold Hull was, throughout the period 
question, secretary and treasurer the plaintiff and also assistant treas- 
urer the bank. The deposit book was his charge and possession 
except for short intervals when was delivered the audi- 
tors. The withdrawals not appearing the book were made Hull 
either cash checks the defendant signed him assistant 
treasurer and made payable himself, the plaintiff one two banks 
other than the defendant, one which the plaintiff carried com- 
mercial account. placed the defendant’s files, represent these 
withdrawals, receipts signed the name the plaintiff himself 
treasurer. His purpose making the withdrawals did was 
cover misappropriation moneys his own use. While the last find- 
ing attacked the assignments error, was reasonable inference 
which the trial court might properly draw from all the facts evidence. 
material change can made the finding. 

When Hull took from the defendant’s bank cash representing with- 
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drawals when checks the bank representing withdrawals were paid 
it, Hull had the authority officer the plaintiff make them 
and they were not improper view the purpose and manner 
which they were made, the indebtedness the defendant the plaintiff 
was pro tanto discharged but Hull lacked authority make the with- 
drawals they were improperly made, the bank, the 
ratification estoppel, remained liable pay the plaintiff their amount. 
Graham Southington Bank Trust Co., Conn. 494, 502, 121 812; 
Goodwin American National Bank, Conn. 550; Town East Hart- 
ford American National Bank, Conn. 539; Eaves People’s Sav- 
ings Bank, Conn. 229, Am. Dee. 59. 


There nothing the facts proven upon which base conclusion 
that the defendant chargeable with knowledge Hull’s 
purpose except that might imputed from his position its 
assistant treasurer handling the transactions. The general rule that 
knowledge agent will not ordinarily imputed his principal 
where the agent acting adversely the interest. Resnik 
Morganstern, 100 Conn. 38, 42, 122 910; MacKay Aetna Life Ins. 
Co., 118 Conn. 538, 549, 173 783. Whether Hull fact intended 
misappropriate funds the bank rather than those the plaintiff does 
not matter. Had the bank known his purpose, could not have 
effectuated it. had every incentive conceal from his fraudulent 
scheme, and his interests were adverse within the rule have 
stated. There is, however, situation where that rule not given effect, 
even though the agent acting adversely the principal. have had 
number cases where, the situation before us, the same person 
was acting agent for two principals and sought benefit himself 
illegally way affect their interests; and from these cases the rule 
deducible that either party knowingly receives and retains benefit 
from the transaction which tainted with fraud, cannot claim that 
benefit and disavow knowledge the fraud; but, the other 
hand, party receives benefit from the transaction, will 
not charged with knowledge the fraud. First Nat. Bank New 
Milford Town of: New Milford, Conn. 93, 101; Town Fairfield 
Southport National Bank, Conn. 92, 471; 
Co. Agricultural Ins. Co., 109 Conn. 673, 682, 145 38; First Na- 
tional Bank Trust Co. Manning, 116 335, 339, 164 881; 
and see Restatement, 282(2) and comment and illustra- 
tions pp. 629, 630, one the latter which, 11, was apparently based 
First Nat. Bank New Milford Town New Milford, supra; 
Maryland Casualty Co. Queenan, Cir., 155, 157; Tremont 
Trust Co. Noyes, 246 Mass. 197, 207, 141 93; Knobley Mountain 
459; note, 111 665. 
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The Lowndes City National Bank, Conn. 150, 
A., 408, not variance with this principle. One 
Layton was cashier and managing officer the bank, financial director 
foundry company whose credit was personally interested 
supporting and administrator estate the funds which de- 
posited its name the defendant bank. means checks 
account payable and indorsed him cashier, used its funds 
take worthless checks and notes the foundry company which the 
tellers the bank, under instructions from him, had paid, and carried 
the books the bank cash items. Administrators the estate sub- 
sequently appointed brought action recover the moneys used 
and sustained judgment their favor. There were circumstances 
present that case which might serve differentiate from the one 
before us, as, for instance, that not only Layton but also tellers the 
bank knew all the facts, and the latter were not participants the fraud. 
But that aside, the situation was that the bank had expended funds its 
own taking the worthless checks and notes; its coffers were re- 
plenished from the funds the estate; and when sued the adminis- 
trators sought avoid payment funds which had been used for its 
own benefit. said (page Conn., page 152 A., 


trial court was quite right therefore holding that these 
attempted transactions would result benefit the bank and cor- 
responding injury the estate whose funds were its keeping, and 
further holding that, such being their character, equity and good con- 
science would not permit them carried into effect, that the de- 
fendant could receive and retain the fruits them. Town Fairfield 
Southport National Bank, Conn. 92, 102, 471; Northrop’s 
Ex’rs Graves, Conn, 548, 555, Am. Dec. 264. The defendant 
had knowledge all that its teller and bookkeeper knew, and that was 


all the facts the situation. The acceptance the checks au- 


thority for the transfer the general assets bank from that 
deposit funds the estate the amount represented them, and the 
attempt carry that transfer into effect, was therefore make 
partaker the fruits known fraud, and that, too, the fraud its 
own agent. This the most elemental principles the law forbids, and 
there need for the sustaining the action the trial court ren- 
dering judgment covering these items resort any imputation 
the bank knowledge reason such knowledge being possessed 
Layton, any constructive knowledge its part reason the 
negligence the directors, their oversight the affairs the bank, 
which the court has found, the principle stated Town Fairfield 
Southport National Bank, Conn. 92, 103, 471, 475, that, 
‘when agent accepts his principal’s behalf money belonging 
and fraudulently obtained from another with knowledge the fraud, 
that principal, treating this money his own and retaining 
against the true owner, cannot claim his own the aet which the 
money was accepted, without also admitting his own the knowledge 
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with which the act was done’; that ‘he cannot receive the benefit the 
fraud and reject the resulting duty.’ 


the case before the defendant has received benefit growing 
out the fraudulent transaction, but merely resisting demand that 
pay the plaintiff sums representing those which Hull had already 
withdrawn. The defendant not charged with the knowledge which 
Hull had the fraudulent scheme upon which was engaged. 

may, then, leave out consideration, determining the defend- 
liability this action, any question the effect Hull’s 
fraudulent purpose. remains inquire whether, making the 
withdrawals did, Hull acted beyond the scope his authority. 
by-law the bank, printed the deposit book, provides follows: 


deposits shall entered the Treasurer’s Books, and 
deposit book given each depositor, which shall also printed 
this By-Law. Each depositor, his first deposit, shall this act 
considered assent and bound this By-Law. 

payment shall made except the depositor upon his written 
order, nor except upon presentation his deposit book, that the payment 
may entered therein. 

deposit book shall the voucher the depositor, 
sion the deposit book shall sufficient authority the Society 
warrant any payment made and entered it, and any payment 
person producing deposit book issued this Society shall valid 
payment discharge the 


These provisions became part the contract between the plaintiff 
and the defendant with reference the deposit, and, the absence 
some further agreement waiver, the bank could not properly pay out 
any part except accordance with them. Chase Water- 
bury Savings Bank, Conn. 295, 300, 37, 329, Ann. 
Cas. 96; Dinini Mechanics’ Savings Bank, Conn. 225, 228, 
580. They were for the protection the bank and the depositor but 
the two could, joint agreement action, waive compliance with them. 
Candee Connecticut Savings Bank, Conn. 372, 377, 551, 
A., 568; Wood Connecticut Savings Bank, Conn. 341, 
347, 983. 

The directors the plaintiff met once year hear and approve the 
treasurer’s report, elect secretary and treasurer, appoint auditor, 
provide for compensation for these officers and vote indorse premiums 
outstanding policies. There basis for any claim that Hull was 
held out possessing any apparent ostensible Zazzaro 
Universal Motors, Inc., 124 Conn. 105, 110, 197 884; and its deal- 
ings with the plaintiff, the defendant was bound the limits the 
authority which Hull fact had. Adams Herald Publishing Co., 
Conn. 448, 451, 755. But Hull, secretary and treasurer the 
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plaintiff, was its sole executive full charge and all 
its records and assets, and transacted all its business with other persons. 
such treasurer made and indorsed checks, gave receipts and poli- 
cies for premiums credited and made deposits and withdrawals the 
savings bank. 

Under these findings ‘‘in legal contemplation, was the corpora- 
Lewis Hartford Silk Manf. Co., Conn. 25, 38, 637, 
643. such, had the ‘‘power prima facie any act which the 
directors trustees the corporation could authorize ratify’’; Sun 
Printing Publishing Ass’n Moore, 183 642, 651, Ct. 240, 
244, Ed. 366; Oakes Cattaraugus Co., 143 430, 436, 
business dealings; Fletcher, Cyclopedia Corporations, Perm. Ed. 
612; and see Ackerson Erwin Jennings Co., 107 Conn. 393, 397, 
140 760, 1127. There can question that was within 
his authority draw funds from the defendant bank and that power 
the waiving the by-law requiring presentation the deposit book 
and the signing order was but incident. Had not been con- 
nected with the defendant bank but, representing the plaintiff, had been 
permitted the bank withdraw the money from the account without 
presenting the deposit book, there would question that the require- 
ment that presented was waived and the withdrawal would have 
pro tanto discharged the indebtedness the defendant the plaintiff. 
can make difference that both knew, the dual posi- 
tion officer each. Brown Brothers Brown, Conn. 85, 90, 
236; Mechem, Agency, 178. While the defendant did not ex- 
pressly plead waiver the requirements the by-laws, did allege 
that the deposit book was not presented but that, lieu thereof, the 
defendant accepted the receipts signed Hull treasurer the plain- 
tiff, and this pleading effect asserted claim waiver. The defend- 
ant was not bound see that the money withdrawn was properly 
used. Lowndes City National Bank, supra, Conn. page 19, 


have not overlooked the decision Chase Second Nat. Bank, 
275, 188 that case one Douglas was trustee fund 
and assistant cashier the savings department the defendant bank. 
deposited the fund in.a trust account that department. rule 
the bank, printed its pass books, provided that book must pre- 
sented order withdraw money. Thereafter Douglas made with- 
drawals without entering them the pass book representing the fund, 
and embezzled the money. While the decision followed somewhat broader 
lines, its real basis was that Douglas trustee had power waive the 
requirements the rule, and that, therefore, the money had not been 
properly withdrawn. have consider whether would 
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reach like result if, the present case, the deposit had been made 
Hull trustee fund. Holding the position did, secretary and 
treasurer the plaintiff, had authority waive the requirements 
its by-law providing that withdrawals could made only 
tion the deposit book and written order. 

There need consider the other errors claimed. 

There error, the judgment set aside and the case remanded, 
with direction enter judgment for the plaintiff for the amount due 
after crediting withdrawals made Hull but not entered the 
plaintiff’s deposit book. 


BANK UNAUTHORIZED ACCEPT NOTE 
PAYMENT STOCK SUBSCRIPTION 


Merchants Bank Trust Co. Walker, Supreme Court Mississippi, 
So. Rep. (2d) 107 


Mississippi statute providing that note given subscriber 
for stock corporation shall not payment any part capital 
stock corporation was held applicable note given bank 
payment for shares its capital stock which were authorized and 
issued after the bank was organized and became going concern. 
Moreover, was also held that the state statute providing that the 
capital banks shall money, commercial paper, bank furniture 
and fixtures, the necessary bank building, did not authorize the 
bank accept note payment for subscription its capital 
stock the theory that note commercial paper and that the 
capital bank may such paper. 


Action Merchants Bank Trust Company against Walker 
From judgment for defendant, plaintiff appeals. 
Affirmed. 
Henley, Jones Woodliff, Jackson, for appellant. 
Morse, Bacon Shands, Jackson, for appellee. 


SMITH, J.—This action the appellant promissory 
note for $450 executed the appellee it. The appellant bank 
organized under the laws this state and the appellee’s defense the 
note that void under Section 4148, Code 1930, for the reason 
that was given for balance due former note given him the 
appellant payment for five shares its corporate stock issued 
him. The appellant denies that this was the consideration for the 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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former note and its claim that was given for the loan money from 
the appellant the appellee enable him purchase five shares the 
appellant’s capital stock. The case was submitted the jury that 
issue resulting verdict and judgment for the appellee. 

The appellant’s complaints are that the court below erred (1) ad- 
mitting testimony for the appellee, (2) refusing its request for 
directed verdict its favor, and (3) not setting aside the verdict 
after was rendered. The evidence discloses that the appellant 
time after its organization and while was going concern 
authority increase its capital’’ and that the appellee agreed 
take five shares this new issue the appellant’s capital stock. Ac- 
cording the appellee, gave the appellant his note for $1,300 pay- 
ment for the stock and was delivered him week more after the 
execution the note. The appellant’s evidence was accord with and 
supports the contents the following letter from the appellee the 
appellant: 

Jackson, Miss. 
1930. 
Bank Trust Company, 
Mississippi. 


making loan $1300.00 with you order complete the 


purchase five shares your stock. 

recognize that your bank cannot lend money with your stock 
security, and writing this letter authorize you hold this stock 
and not deliver until indebtedness account the stock 
purchase paid. 

fail pay said indebtedness, you can sell said stock 
someone else. 


very truly, 


This letter was written officer the bank the time the note 
therein referred was executed, and was signed the appellee the 
suggestion this officer. The bank that time held other notes the 
appellee secured collateral attached thereto, and according the evi- 
dence the bank this collateral was also pledged for the payment this 
$1,300 note. This the appellee’s evidence denied. Whether the note for 
$1,300, due which represented the note sued on, was 
given the appellant payment for shares its corporate stock was 
submitted the jury which found ample evidence therefor that 
was given. From this follows that Section 4148, Code 1930, 
which provides, ‘‘a note, obligation, security any kind given 
transferred any subscriber for stock any corporation shall 
not considered, taken, held payment any part the 
capital stock the company,’’ applies here the judgment appealed 
from must affirmed. Jones Drug Co. Williams, 139 
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Miss. 170, 103 So. 810. The appellant says that this section does 
not apply note issued bank payment for shares 
its corporate stock, note that given for stock issued after 
the corporation has become going concern note for corporate 
stock secured adequate collateral. support the first these 
contentions the appellant says that Chapter 100 the Code 1930, 
which Section 4148 appears, applies corporations other than such 
have been withdrawn from its operations and that banking corporations 
have been withdrawn for the reason that they are organized and gov- 
erned Chapter the Code, Section 3786 which permits bank 
promissory note payment for subscription its capital 
stock. 


‘Beginning with the Code 1892 banking corporations were organ- 
ized under and governed the same statutes that applied other cor- 
porations. See Chapter 25, Code 1892, and Chapter 24, Code 1906. 
Section 4148, Code 1930, appeared Section 921 Chapter 24, Code 
1906, and Section 850 Chapter 25, Code 1892, and undoubt- 
edly then applied banking corporations. Chapter 124, Laws 
1914, State Banking Department was created for the purpose super- 
vising banks; Section thereof, now Section 3786, Code 1930, 
the method for organizing banking corporations was set forth somewhat 
different from that for organizing corporations generally under Chapter 
100 the Code. Neither that chapter nor its successor, Chapter 
the Code 1930, contains any language excluding banking corpora- 
tion from other statutes applying corporations generally, consequently 
they are still subject such statutes unless they are conflict with one 
more the sections composing Chapter the Code, which deals 
specifically with banks. The only Section Chapter the Code 
claimed the appellant conflict with Section 4148 thereof the 
last Section 3786 Chapter 85, which provides that 
capital [referring the capital banks] shall 
money, commercial paper, bank furniture and fixtures, 
necessary bank building, including the lot lots which the build- 
ing situated, which lot lots shall The 
contention being that promissory note commercial paper and 
since the bank may commercial paper, necessarily 
follows that bank may accept promissory note payment for sub- 
scription its capital stock. With this are unable concur. This 
clause the section simply deals with what the capital bank shall 
consist and authorizes bank invest its capital after acquires 
commercial paper, This interpretation reinforced Section 3788 
that Chapter, which provides that ‘‘all the capital stock every 
corporation engaged the banking business shall paid money 
before such corporation shall authorized commence 
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Nothing contained Section 4148, any other statute that has come 
under our observation, indicates that the legislature intended restrict 
its application stock issued corporation before became going 
concern—that should not apply additional stock authorized and 
issued after going concern. Nor does anything the section 
permit hold that does not apply where the note given for the 
stock secured collateral other than the stock itself. 

There was error admitting the appellee’s evidence which contra- 
dicted the statement his letter the appellant that was making 
loan with the appellant order complete the purchase the five 
shares stock. This letter not contract but most constitutes 
mere admission fact and even were contract the evidence does 
not simply contradict but true discloses that was made fur- 
therance object forbidden law. Mitchell Campbell, 111 Miss. 
806, So. 231; Lavecchia Tillman, 115 Miss. 288, So. 266; Rest. 
Cont. 238; Wigmore Evidence, 3rd Ed. 2406; 1220. 


ANDERSON, (dissenting)—The statutes construed and 
applied are the last paragraph Section 3786 and the first sentence 
Section 3788, Chapter 85, Banks and Banking, Code 1930, and 
Section 4148 Chapter 100, Corporations, Code 1930, which are here 
copied the order stated: 


capital shall money, commercial paper, bank furniture 
and fixtures, the necessary bank building, including the lot lots 
which the building situated, which lot lots shall unincumbered. 

the capital stock every corporation engaged the bank- 
ing business shall paid money before such corporation shall 
authorized commence business. 

note, obligation, security any kind given transferred 
any subscriber for stock any corporation shall not considered, taken, 
held payment any part the capital stock the 


Section 4148 was force long before our bank supervision laws were 
adopted, therefore banks were lifted out the operation that statute 
the other two statutes referred to. Construing the last paragraph 
3786 and the first sentence Section 3788 together they mean 
that the capital stock bank may subscribed for commercial 
paper, personal property real estate, but when the bank opens for 
business all such paper must have been turned into cash, otherwise 
would not have the right on. Under the law real and personal prop- 
erty could treated cash. Lee, Cutrer, Miss. 355, So. 
808, 809, A., 315, Ann. Cas. 1912B, 478. that case the 
charter the bank involved required that its capital stock should paid 
for ‘‘in cash monthly Cutrer paid for his legal 
services. The court held that the charter did not preclude payment for 
the stock property services. the commercial paper given for 
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stock had converted into cash suit otherwise before the 
bank could open for business. other words, the paper itself could not 
accepted payment for the stock. Therefore the note sued could 
not have been accepted the bank payment for Walker’s stock 
although the evidence showed without any substantial conflict that 
was commercial paper secured and worth its face value. illustrate, 
applying those principles bank being organized: The capital stock 
proposed $100,000. ‘‘A’’ has house and lot suitable for the bank- 
ing business. and the organizers the bank agree that its fair value 
$25,000. willing give and the organizers are willing 
receive conveyance the building and lot payment for $25,000 par 
value its capital stock. ‘‘B’’ owns the necessary bank furniture and 
fixtures which willing transfer the bank payment for stock. 
and the organizers agree that fair price $10,000, They agree 
that ‘‘B’’ shall transfer them the bank payment stock that 
par value. The balance the stock, $65,000 par value, subscribed for 
numerous persons payable the form commercial paper. Under 
the law when the subscribed real estate and personal property con- 
veyed and transferred the bank the agreed value treated much 
Before beginning business, however, all the commercial paper 
must converted into cash its face value necessary suit other- 
wise. turns out that the organizers are never able convert the 
for the stock into cash the scheme must abandoned and 
the cash paid all subscriptions must returned the subscribers. 

The same principles, course, apply bank which going con- 
cern and issuing additional stock under the law. cannot use addi- 
tional stock until paid for 


BANK NOT LIABLE FOR GUARDIAN’S MIS- 
APPROPRIATION FUNDS 


Smith Commercial State Bank Ranger, Court Civil Appeals 
Texas, 157 Rep. (2d) 969 


bank, under instructions guardian minors, deposited pro- 
ceeds check payable guardian guardianship capacity 
guardian’s personal account. was held that this did not render 
the bank liable minors because misappropriation guardian 
funds belonging minors. The fact that checks were the order 
the payee guardian minors constituted notice the bank 
that the real ownership the checks and the proceeds thereof be- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §419. 
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longed minors, but such fact alone was not conclusive question 
bank’s liability for alleged misappropriation the funds the 
guardian after bank deposited proceeds checks guardian’s per- 
sonal account. 


Suit Frances Smith, guardian Harold Duncan, Mary Frances 
and James Duncan, minors, against Mrs. Clista Duncan, 
former guardian the minors, and Humphrey and Fred Jaye, 
sureties the guardianship bond Mrs. Clista Duncan, recover 
damages for breach obligation the bond Mrs. Clista Duncan, 
guardian the minors, wherein the Commercial State Bank Ranger 
was joined defendant and sought held liable ground that 
deposited checks payable Mrs. Clista Duncan guardian her per- 
sonal account. From judgment denying recovery plaintiff against 
the Commercial State Bank Ranger, Texas, the plaintiff appeals. 

Judgment affirmed. 


Fred Jaye, Leon, and Erie Eads, Waco, for appellants. 
Pearson, Ranger, for appellee. 


FUNDERBURK, J.—Frances Smith, guardian Harold Dun- 
can, Mary Frances Duncan and James Duncan, minors, brought this 
suit against Mrs. Clista Duncan, former guardian said minors, and 
against Humphrey and Fred Jaye, sureties upon the guardian- 
ship bond Mrs. Clista Duncan, recover damages for breach 
obligation said bond faithfully discharge her duties guardian 
the persons and estates said minors. Commercial State Bank 
Ranger was also joined defendant, and judgment against sought 
upon the theory that deposited checks payable the guardian such 
her personal account and thereby became liable for the conversion 
misappropriation the guardian the funds belonging said minors. 

non-jury trial the court gave judgment for the plaintiff against 
the defendants Clista Duncan, Fred Jaye and Humphrey, 
awarding recovery against them the sum $529.01. the de- 
fendant Commercial State Bank, the judgment provided the Plaintiff 
take nothing and that ‘‘go hence without day and recover its 

Relative cross-action Fred Jaye and Humphrey 
against said Bank, the judgment provided that said cross-complaints 
take nothing, ete. 

The plaintiff, Frances Smith, Guardian, and defendants Fred 
Jaye and Humphrey have appealed. 

The appellants have briefed nine propositions under eight assign- 
ments error; but their brief they say: 


mutual understanding the attorneys representing all parties 
this cause have determined that there really only one proposition 
law determined this case. That is, whether the bank was charged 
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with notice recitation the face the checks that the funds 
deposit were trust funds, and whether they had right receive 
funds deposit and place them the name the guardian her 
individual account and honor checks against such funds which were the 
individual checks said guardian, Mrs. Clista Duncan. 

other words, was the defendant bank bound take notice 
the trust character such funds could disregard such notice and 
treat the funds Clista directed the bank treat 


Appellee, its brief, says: 


sole and only question this case whether deposit bank 
which cashes check made payable the order guardian, and under 
instructions from the guardian, deposits the proceeds the check the 
individual account the guardian, liable matter law, rea- 
son the subsequent misappropriation the money the guardian. 
Expressed another way, the sole question this appeal whether 
bank which cashes check made payable the order guardian, 
and handles the funds directed the guardian and accounts 
for the funds, liable, matter law, because the guardian mis- 
applies the money.’’ 


These statements agree that there but one controlling question, but 
apparently they are not agreement what that question is. The 
statements agree impliedly excluding elements the question 
decided (1) that the bank took any advantage itself from the 
manner handling the deposit, (2) that had any actual knowledge 
when honoring checks that the guardian was misappropriating in- 
tending misappropriate the money. 

agree with the appellants that the checks payable they were 
the order the payee guardian constituted notice the Bank that 
the real ownership the checks, and the proceeds thereof, belonged 
the minors. not agree, however, that such fact alone conclusive 
any question the Bank’s liability for misappropriation the 
funds the guardian. 

Quanah, Ry. Co. Wichita State Bank Trust Co., 127 
Tex. 407, 701, 705, 106 821, the determinative 
question that case was stated thus: 


person negotiates bank bill exchange payable its 
face the person negotiating trust capacity, and the purchasing 
bank, the very transaction which the instrument, passes 
its proceeds the individual checking the trustees its books, 
and thereafter allows him check out such proceeds his individual 
checks, and result such transactions the fund lost the true 
owner, the bank liable for such loss such true owner 


This admirably clear statement the question that case 
equally good statement the controlling question the instant case. 
The two cases are principle alike all essential respects, including 
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the excluded elements expressed the Supreme Court’s opinion 


follows: 


question involves case where the bank received part 
the funds, and had actual knowledge that the funds were being 
checked persons not entitled receive them.’’ 


Disregard phraseology made necessary the difference imma- 
terial facts the two cases, the question held controlling 
Quanah, Ry. Wichita State Bank, Co., supra, the 
same stated appellee’s brief above quoted; and is, think, the 
real question presented for decision this court. 

The questions being the same, the answers must the same, and 
the language the Supreme Court follows: 


our opinion, the above question should answered the nega- 
tive. this connection, think the great weight and better au- 
thority the effect that not deemed breach trust, such 
suspicious circumstance, put duty the bank investigate for 
trustee carry trust credits his personal bank account, and this 
even though such fact known the bank. this connection, 
generally held that the bank entitled believe that the trustee will 
check the trust credit out his personal account for proper trust pur- 
poses. The main reasons for this rule are that require the bank 
investigate such transactions would put burden the bank for which 
not paid the trust, and would clog the handling commercial 
paper way that would the disadvantage generally trust 
business, and also business general.’’ 


Ferguson Haskell Nat. Bank, 127 242, had occasion 
consider the general rule law above declared Quanah, 
Ry. Co. Wichita, supra, and the distinction, exceptions, 
declared and applied Wichita Royalty Co. City Nat. Bank, 127 
tion, expressed our conclusions follows: 


general principle that distinction seems that bank 
honoring checks upon trust fund drawn the depositor trustee not 
charged with knowledge purpose the trustee misappropriate 
the trust fund, even when paid upon checks which the trustee per- 
sonally payee, and under such circumstances there liability for 
misappropriation the funds; but where (1) the bank receives some 
the proceeds discharge personal debt the trustee it, 
(2) has actual knowledge (not merely chargeable with knowledge) that 
the trustee misappropriating the fund his individual use, the bank 


that the instant subject the general rule 
and does not come within any exceptions thereto; or, other words, 
controlled the decision Quanah, Ry. Co. Wichita, 
Co., supra; that there was error the judgment complained of, 
and that should affirmed. accordingly ordered. 
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LIABILITY BANK FOR ACTS BRANCH 
MANAGER 


Ghiglione American Trust Co., District Court Appeal, Cal., 122 
Pac. Rep. (2d) 301 


Where the branch manager bank fraudulently induced deposi- 
tor sign withdrawal slips representation that secured loans 
were being made behalf the depositor, was held that the 
depositor was not charged with notice that the acts the manager 
were beyond the scope his authority, precluded from 
recovering from bank for the alleged fraud the manager. 
principal who puts agent position which enables the agent 
while apparently acting within his authority commit fraud 
third persons subject liability such third persons for the 
fraud. 

support the depositor’s contention that the bank had clothed 
its manager with authority conduct for its customers business 
transactions including loans third parties, the depositor relied 
upon evidence showing that, accord with the usual custom, the 
manager was authorized take money and documents from deposi- 
tor for the purpose starting escrow trust, receive and 
out the escrow instructions. was shown that for period 
years the bank manager had out depositor’s instructions for 
the payment his taxes and other obligations for which service 
the bank had accepted nominal fee. The bank supplied its manager 
with printed forms and prepared notes assist its manager 
rendering service its customers drafting notes given con- 
nection with transactions between its customers. was also well 
established custom and practice the bank permit the manager 
accept withdrawal slips for money deposited the savings accounts 
and transmit funds another upon the instructions the de- 
positor. 


Action Angelo Ghiglione against the American Trust Company for 
damages allegedly resulting from fraud defendant’s branch manager 
inducing plaintiff sign withdrawal slips. From adverse judg- 
ment, the defendant appeals. Affirmed. 

Brobeck, Phleger Harrison, San Francisco, for appellant. 

Pierce Sherwin, Oakland, for respondent. 


NOURSE, J.—Plaintiff sued for the recovery money upon 
complaint containing three counts and had judgment verdict based 
upon the second and third counts, which sounded fraud. 

The defendant banking corporation maintaining branch office 
the city Alameda where has carried the ordinary commercial 
and savings bank activities, including the drafting documents and 


For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1077. 
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collecting notes for its customers and the collections the 
accounts its clients. The plaintiff was the owner considerable real 
property and was the habit dealing real property and 
thereon. For number years before the acts hereafter men- 
tioned maintained savings account with the Alameda branch, but 
did not carry commercial account. Italian birth, who 
had retired after successful experience vegetable grower. 
could read English little, but could not write, except sign his name. 

Sometime before 1931 the plaintiff met Lloyd Smith, the manager 
the branch bank, and the two became very close friends. The plaintiff 
went Italy 1930 for visit and, before leaving, gave Smith general 
power attorney under which the latter withdrew $3,000 from the 
plaintiff’s account which loaned his own mother. This sum was 
large part repaid, and plaintiff did not learn the transaction until 
some years later. During all the time plaintiff was dealing with Smith 
placed full confidence him his relation with the bank, signed 
the power attorney, withdrawal slips, and other papers, without 
question, and permitted the bank draw cashier’s checks and with- 
drawal slips for him with which the bank paid his taxes and other bills. 
the power attorney given Smith the plaintiff testified 
thought had ‘‘signed paper for the bank take care everything 
when 

The second cause action pleaded rests upon the alleged fraud 
defendant’s agent inducing the plaintiff consent the withdrawal 
$4,700 from his account for the purpose making loan 
unidentified person. The plaintiff testified that Smith came his house 
the morning January 1936, and told plaintiff that knew 
woman who desired borrow $4,700 secured good bonds 
worth about $10,000. Smith stated that the bank could not make the 
loan because the woman wanted borrow the money for period 
excess one year and hence was bringing plaintiff good 
client the bank. Smith further stated that plaintiff would able 
obtain per cent interest instead the per cent which the bank 
paid; further remarked that any bond depreciated value ‘‘we 
sell before they too and that ‘‘he’’ would have all the papers 
prepared. Plaintiff testified that agreed the transaction, signed 
withdrawal slip for $4,700, left with Smith, and the withdrawal was 
made January 1936. Smith later told that ‘‘everything 
was but plaintiff did not ask the name the borrower and did 
not see the note. Plaintiff testified that relied these representa- 
tions and did not discover their falsity until November, 1938, when Smith 
was arrested for certain 

The second transaction pleaded the third cause action the 
complaint which plaintiff sought recovery $3,250 representing 
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$2,000 noted withdrawn from his account December 1936, and 
$1,250 noted withdrawn February 24, 1938. Plaintiff testified that, 
about seven eight months after the transaction alleged the previous 
count, Smith came his house and stated that knew person who 
desired make $3,750 real estate loan; Smith made approximately the 
same representations had previously made regarding the security, 
interest and safety the loan. Plaintiff testified that reliance 
such representations signed withdrawal slip for $3,750 which 
handed Smith, but defendant’s records showed that such withdrawal 
was not made any time near that date. Plaintiff relies the with- 
drawal $2,000 December 1936, and the charge against his ac- 
count $1,250 February 24, 1938, which money testified was not 
received him. The defendant introduced testimony showing that 
$2,000 deposit and $3,250 withdrawal was made February 24, 1938, 
for which held plaintiff’s receipt but the latter testified that had 
not consummated such transaction. Testimony defendant’s em- 
ployees was offered the effect that the bank did not make loans for 
others. Defendant’s motions for nonsuit and directed verdict were 
denied, and the jury returned verdict favor plaintiff the sum 
$8,546.94. The court denied defendant’s motions for judgment 
notwithstanding the verdict and for new trial. Defendant appeals 
from the judgment entered upon the verdict favor plaintiff. 

The grounds the appeal rest upon the claim that the evidence 
insufficient support the verdict, and that the trial court erred limit- 
ing the cross-examination respondent. The first point based upon 
the statement that appellant’s records, respondent’s pass book, and the 
receipts make prima facie case payment the two items questioned 
the third count, and upon the statement that respondent produced 
evidence that Smith received the money for the purpose making 
loan for respondent, that the withdrawals were connected with 
Smith’s representations regarding the proposed loan 
this were correct statement the record there would difficulty 
accepting appellant’s position sound. But the appellant has over- 
looked certain essential facts and circumstances which are sufficient 
weight support the inference which must assume the jury drew 
reaching its verdict. Thus the respondent testified that seven eight 
months after the bond transaction Smith approached him with the same 
representations made and suggested that loan $3,750 from 
his account upon certain real property. Smith volunteered make 
the necessary papers, and later told respondent the bank that every- 
thing was ‘‘O. Respondent testified that had recollection 
signing the withdrawal slip for $2,000 December 1936, that 
check was drawn for that amount, that did not receive that 
sum then any other time, that, since January, 1936, did not 
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any time withdraw more than $300 cash. The records appellant 
show that, February 24, 1938, respondent’s balance was $2,886, that 
then withdrew $3,250 and the same day deposited $2,000. Respond- 
ent denied that made either the withdrawal the deposit that 
time. The appellant did not call Smith any other witness explain 
these obvious discrepancies its records, and did not controvert any 
particular the plain and simple story respondent. His testimony 
explaining these receipts, purported withdrawals, was course ad- 
missible for that purpose. Cal. Jur. 923 seq. From all these cir- 
cumstances the jury might have inferred that the books and records 
being under Smith’s direct control and management did not present 
full and true picture these transactions. 

Appellant does not serioysly contend that the evidence insufficient 
prove the transaction alleged the second count. cites the evi- 
dence the receipt for $4,700 signed respondent, but his testimony 
clearly explains that. There was evidence any character which 
would tend controvert respondent’s direct testimony that did not 
any time while depositor with appellant personally withdraw such 
large sum from the bank. 

‘The real issue urged the appellant that the respondent failed 
show that the bank was liable for the fraudulent act its employee. The 
argument that, matter law, the acts complained were outside 
the actual and ostensible authority the employee. The question 
whether agent acting under the actual ostensible authority 
his principal one fact which may covered direct evidence 
the fact reasonable inferences drawn from the facts proved. Here 
may conceded that there evidence actual authority. The 
respondent contends that has met the requirements 
apparent ostensible authority. 

The liability the principal under such circumstances well stated 
section 261 the Restatement the Law Agency, which reads, 
part: 

principal who puts agent position that enables the agent, 


while apparently acting within his authority, commit fraud upon 
third persons subject liability such third persons for the 


support his contention that the bank had clothed its manager 
with authority conduct for its customers business transactions in- 
cluding loans third parties, the respondent relies upon the evidence 
showing that, accord with the usual custom, the manager was author- 
ized take money and documents from depositor for the purpose 
starting escrow trust, receive and carry out the escrow instruc- 
tions. was shown that for period years the bank manager had 
carried out respondent’s instructions for the payment his taxes and 
other obligations for which service the bank had accepted nominal fee. 
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The bank supplied its manager with printed forms and prepared notes 
assist its manager rendering service its customers drafting 
notes given connection with transactions between its customers. The 
appellant relies upon the testimony some its employees that was 
part the bank’s business make loans for others. But does not 
controvert the showing the well-established custom and practice 
the appellant permit the manager accept withdrawal slips for 
money deposited the savings accounts and transmit funds an- 
other upon the instructions the depositor. 

matter this kind the customer the bank not foreclosed 
the secret undisclosed instructions which the principal might have 
given its agent. The question whether the authority was apparent one 
fact determined all the and, upon the facts 
here presented, the jury was fully justified concluding that the local 
manager was acting for his principal when accepted the withdrawal 
slips, paid respondent’s bills, and prepared the numerous documents for 
respondent’s signature. The case thus comes squarely within the rule 
cited and supported National Bank, etc., Whitney, Cal. App. 
276, 283, 180 845; Lange Curtin, Cal. App. 161, 169, 
185; National Bank, Whitney, 181 Cal. 202, 205, 183 789, 

cannot follow appellant’s theory that the respondent should 
charged with notice that the acts the agent were beyond the scope 
his authority because they would put the bank the loan brokerage 
business, contrary law. find evidence that respondent was 
charged fee for the suggestions that loans made. the contrary 
appears that these suggestions were made friendly gestures good 


will and business accommodations, and that they were accepted such 
respondent. 


NOTE HELD NEGOTIABLE INSTRUMENT 
WITHIN STATUTE 


Cruce Dillard, Supreme Court Arkansas, 156 Rep. (2d) 879 


note was properly dated and specified the amount thereof 
$275.00 which was written figures the upper right hand corner. 
The body the note was part words and figures follows: 
value received, we, jointly and severally, promise pay 
the order Thomas, 1-2 door Ford sedan model 
Dollars, monthly installments $15.00 each and one 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§948, 957. 


THE BANKING LAW JOURNAL 371 


ment $15.00, the first installment become due and payable 
before the tenth day November, 1940, and one installment be- 
come due and payable before. the tenth day each succeeding 
month until the whole said indebtedness was con- 
tended that the note was not negotiable for the reason that did not 
promise payment sum certain money and was not 
date certain. Moreover, the promise stated was ‘‘to pay 
authomobile, which not 

was held that the note was unconditional promise pay 
sum certain, $275, the amount written the upper right hand corner 
said note, and that the scrivener neglected write the blank 
space the printed form note used front the word 
the words ‘‘Two Hundred Moreover, the note 
stated how was paid, that is, ‘‘in monthly installments 
$15.00 each and one installment $15.00,’’ which latter installment 
must have been typographical error and was obviously meant 
instead $15. the time payment, the court said: ‘‘Nor 
can agree that the time payment not fixed definite. The 
note payable monthly installments $15 each and one $5, 
erroneously written $15, the first due and payable 
before the 10th day November, 1940, and one before the 10th 
day each succeeding month until the whole debt paid. lan- 
guage could express more fixed determinable future time pay- 
ment. conclude that said note negotiable instrument within 
the meaning said statute.’’ 


Thomas and others. Judgment for plaintiff, and defendants other than 
Thomas appeal. 

Affirmed. 

Sims, Monticello, for appellants. 

Paul Johnson, Monticello, for appellee. 


McHANEY, J.—This suit appellee against appellants and 
one Thomas, promissory note, executed and delivered appel- 
lants said Thomas, dated October 14, 1940, and assigned: and trans- 
ferred Thomas appellee October 16, 1940, endorsement 
thereon. The amount the note, written figures the upper right 
hand corner, $275. The body the note part words and figures 
follows: 


value received, we, jointly and severally, promise pay 
the order Thomas, Monticello, Arkansas, 1-2 door ford sedan 
model motor No. 5690525 Dollars the office Thomas, 
Monticello, Arkansas, monthly installments $15.00 each and one 
installment $15.00, the first installment become due and payable 
before the 10th day November, 1940 and one installment 
become due and payable before the 10th day each succeeding 
month until the whole said indebtedness paid, with interest from 
maturity the rate 10% per 
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Other provisions were for acceleration account non-payment 
any installment when due and waiver demand, notice and protest, Sey- 
eral installments became due and were not paid, and appellee sued appel- 
lants and Thomas justice court April 1941, where judgment 
was had against Thomas alone, who did not appear and defend. 
appeal was taken the circuit court where, trial novo, 
verdict was returned against appellants and Thomas who 
again did not appear defend, which judgment was entered for $275 
with interest. This appeal followed. 

For reversal this judgment appellants first contend that the note 
sued not negotiable note for the reason that ‘‘shows its face 
tain—and the promise pay automobile, which not 
Section 10159 Pope’s Digest provides the requirements for instru- 
ment negotiable follows: 


must writing and signed the maker drawer; (2) 
Must contain unconditional promise order pay sum certain 
money; (3) Must payable demand, fixed determinable 
future time; (4) (5) not here involved. 
think the note question conformed these requirements and 


was, therefore, negotiable instrument. contended that re- 
quirements (2) and (3) the statute are lacking. think the 
note unconditional promise pay sum certain, $275, the amount 
written the upper right hand corner said note, and that the 
neglected write the blank space the printed form 
note used front the word ‘‘Dollars’’ the words ‘‘Two Hundred 
seventy-five,’’ but was written how the note was paid, that is, 
monthly installments $15.00 each and one installment 
$15.00,’’ which latter installment must have been typographical error 
and was obviously mean instead $15, for installments 
$15 each amounts $270 and more would make the $275 indicated 
the total amount the note. The words ‘‘1-2 door ford sedan’’ were 
printed the form used, but was not intended any the joint mak- 
ers the note what was promised paid, but what the $275 was 
promised paid for, ‘‘in monthly ete. Nor can 
agree that the time payment not fixed definite. The note 
payable monthly installments $15 each and one $5, errone- 
ously written $15, ‘‘the first become due and payable 
before the 10th day November, 1940,’’ and one before the 10th 
day each succeeding month until the whole debt paid. language 
express more fixed determinable future time payment. 
conclude that said note negotiable instrument within the mean- 
ing said statute. 
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Another contention that the title Thomas the note was 
tive and that appellee failed meet the burden cast him prove 
that acquired title thereto holder due course. 

For the purpose this opinion this point, assume that Thomas 
acquired said note from appellants through fraud practiced him 
the sale appellant Leroy Cruce automobile, the details which 
are not necessary pertinent here. But assuming that the title 
Thomas when assigned the note appellee, think 
appellee met the burden cast him proving that was holder 
due course. Section 10217 Pope’s Digest provides: ‘‘Every holder 
deemed prima facie holder due course; but when shown 
that the title any person who has negotiated the instrument was 
defective, the burden the holder prove that some person 
under whom claims acquired the title holder due course. But 
the last mentioned rule does not apply favor party who became 
bound the instrument prior the acquisition such defective title.’’ 
Section 10213 provides when title defective follows: ‘‘The title 
person who negotiates instrument defective within the meaning 
this act when obtained the instrument, any signature thereto, 
fraud, duress, force and fear, other unlawful means, for 
illegal consideration, when negotiates breach faith, under 
Thomas’ title was defective, appellee had the burden and the only bur- 
provided Section 10217. Who holder due course? The 
statute, Sec. 10210, answers follows: 


holder due course holder who has taken the instrument 
under the following conditions: (1) That complete and regular upon 
its face; (2) That became the holder before was overdue, and 
without notice that had been previously dishonored, such was the 
fact; (3) That took good faith and for value; (4) That the 
time was negotiated him had notice any infirmity the 
instrument defect the title the person negotiating it.’’ 


And Section 10214 provided: 


constitute notice infirmity the instrument defect 
the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity defect, 
knowledge such facts that his action taking the instrument 
amounted bad 


think the evidence undisputed that appellee holder due 
course under the provisions these sections the statutes. The in- 
strument complete and regular its face. acquired before 
was overdue, two days after its date, and had not previously been dis- 
honored. took good faith and for value, having cancelled 
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debt Thomas owed him $127.75 with $10 accrued interest and paid 
Thomas $137.25 check. not contended that had any 
actual knowledge any infirmity the instrument defect Thomas’ 
title, nor shown that had knowledge such facts that his action 
taking the instrument amounted bad faith.’’ The burden was 
appellants show that appellee took the note either with actual knowl- 
edge its infirmity defect, knowledge such facts that his action 
taking amounted bad faith. Harbison Hammons, 113 Ark. 120, 
167 849; Hamburg Bank Ahrens, 118 Ark. 548, 177 14; 
McClain Patterson, 177 Ark. 544, Kansas City Life Ins. 
Co. Milum, 196 Ark. 587, 119 546. Appellants did not meet 
this burden. All they did was show that the note had been procured 
from them Thomas through fraud and misrepresentation, and that 
appellee stated some them that Thomas was crook. This was not 
sufficient. said Bank Monette Hale, 104 Ark, 388, 149 
845, 847: 
maker negotiable note cannot avail the defense that 


was procured through fraud mistake, when sued innocent 
holder 


Again said Rose Spear, 187 Ark. 168, 684, 686: 


careful examination the testimony fails convince that actual 
knowledge any infirmity the instrument, defect the title the 
bearer, was brought home appellee, that shows ‘knowledge 
such facts that his action taking the instrument amounted bad 
faith.’ said this court Beam Copeland, Ark. 70, 
1094: ‘The right such holder not defeated 
lated excite suspicion prompt inquiry, unless such character 
prove that acted bad faith.’ Here, the most that can said from 
the record that the bonds were taken unusual hour and 
unusual place for such transactions but feel that these cir- 
cumstances were not such character prove bad 


Here, the face the note advised appellee that was doubt given 
some kind car deal for mentioned 1-2 door Ford Sedan. 
doubt surmised was given part least the purchase price 
such car, but that not sufficient justify holding, the absence 
such facts that his action taking the note amounted bad faith. 
had knowledge, the time, that fraud had been perpetrated 
Thomas and neither did appellants, for was some time after they 
had purchased the car from Thomas that they found out from the 
Finance Company representative that the matter had been misrepre- 
sented them. 

We, therefore, conclude that appellee was holder due course, and 
that the court correctly instructed verdict his favor against appel- 
lants who have their right action against Thomas, they are com- 
pelled pay. 
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TRUSTEE UNAUTHORIZED RETAIN 
NON-LEGAL SECURITIES 


Paul Girard Trust Co., United States Circuit Court Appeals, 
Seventh Circuit, 124 Fed. Rep. (2d) 809 


Under trust agreement certain securities, including such were 
non-legal investments under the law Pennsylvania, were trans- 
ferred the trustee. The agreement provided that the trustee was 
have and hold, trust, for the following uses purposes, 
trust, hold the said stocks and securities, and keep the same 
invested, and alter, vary and change, transfer and retransfer in- 
vestments and reinvestments its 

The defendant trustee seeks find its authority retain the non- 
legal securities the word ‘‘hold’’ which follows the second use 
the words ‘‘in the trust agreement. used, argues, 
the word not word grant, that the repetition the word 
indicates that used different sense the second time, that 
used the sense ‘‘retain,’’ that relates the securities forming 
the corpus the trust, and that used define the powers the 
trustee. 

was held that the trust agreement did not clearly grant the 
trustee authority retain the non-legal securities. Under the law 
Pennsylvania, trustee relying authority given trust agree- 
ment invest trust funds non-legal securities must clearly estab- 
lish such authority, and presumption against the existence 
power retention. 


Suit Louetta Kurrie Paul and others against Girard Trust Com- 
pany, individually and trustee, surcharge the trustee for loss 
nonlegal investments under laws Pennsylvania retained trustee 
and for interest thereon. From order surcharging the defendant trus- 
tee for the losses claimed, defendant appeals and plaintiffs cross-appeal. 

Affirmed. 

Wilson, Crites Wilson, Hammond, Ind. (Jesse Wilson, Mau- 
rice Crites, and Wasson Wilson, all Hammond, Ind., and Thomas 
Vent, Chicago, counsel), for Louetta Kurrie Paul. 

Vineent O’Brien, John Baker, and Defrees, Buckingham, Fiske 
O’Brien, all Chicago, (John Wintersteen, Philadelphia, 
Pa., counsel), for Girard Trust Co. 


MINTON, J.—These appeals are from order the court 
below, based upon Master’s recommendation, surcharging the defend- 
ant trustee for losses claimed have arisen from the alleged improper 
retention and sale certain securities held trust the defendant for 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 


376 THE BANKING LAW JOURNAL 


the plaintiff-beneficiaries. The questions presented for the consideration 
this court the appeal the defendant are: 

(1) Was the trustee authorized the terms the trust retain 
the trust certain securities which, under the law Pennsylvania, were 
non-legal 

(2) the trustee was authorized,. was supinely negligent 
retaining said securities long did? 

(3) Was the surcharge correctly computed 

The questions raised the cross-appeal the plaintiffs relate the 
method computing the amount the surcharge and interest thereon. 

The plaintiffs, two whom hold life estates under the trust and 
two whom hold remainder interests the trust, are citizens and resi- 
dents Indiana. The defendant citizen Pennsylvania doing 

The defendant was appointed trustee the trust suit during the 
administration the estate Walter Kurrie, who the time his 
death was resident Indiana. After his death March 23, 1918, two 
instruments, one the form letter, were admitted probate his 
will the Circuit Court Orange County, Indiana. The pertinent 
portions said instruments read follows: 


December 13, 1915. 
Will and Testament Walter 

Walter Kurrie, being sound mind, after all bills and funeral 
expenses are paid, hereby will and convey George Kurrie all 
property, whatsoever kind that die possessed of. 


Walter Kurrie. 


Jennings 


December 13, 1915. 

leaving you all property, so, knowing well, 
that all wishes herein set forth will most carefully carried out 
you. 

you desire turn the affairs over the Girard Trust Com- 
pany, well and 

small trust fund, say with ten shares Stetson common, 
the income from which spent educating some worthy boy from 
the Town Paoli, Indiana, one boy receive the income for more 
than four years, unless your judgment genius would lost. Give 
the Williams’ something keepsake. 

remainder estate, desire held trust for not more 
than ninety-nine years, the income divided follows: 

percent (70%) paid sister, Louetta Kurrie 
Paul, and her death Walter Kurrie Paul his guardian until 
becomes age, and his death his heirs; 

percent (15%) Kurrie, and his death divided 
among his children their heirs. 
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percent (15%) Kurrie and his death divided 
among his children their heirs. 
the end ninety-nine (99) years (you can shorten this you 
think advisable), the residue principal divided among the heirs 
the same proportion they have received the income. 
Walter Kurrie. 


Jennings. 
Thomas.’’ 


Letters administration were granted George Kurrie 1918, 
and proceeded administer the estate until his discharge order 
court December 1919. When presented his petition for final 
accounting requested the court approve the account his admin- 
istration and also approve form trust agreement executed 
himself administrator with the Girard Trust Company, the de- 
fendant. this trust agreement, which was approved the court 
and under which the trust suit has been administered, Kurrie deliv- 
ered, assigned, and transferred the Girard Trust Company certain 
securities 


Have and Hold, the same, Trust Nevertheless, for the fol- 
lowing uses and purposes, that say: Trust, hold the said 
stocks and securities and keep the same invested, and alter, vary 


and change, transfer and retransfer investments and reinvestments 
its discretion, and collect the income therefrom, .’’ 


Among the securities transferred defendant were certain stocks 
which, constituted non-legal investments for trustee 
under the Constitution and applicable statutes Pennsylvania. The 
corpus the trust Pennsylvania, and the parties have stipulated 
that the liability the trustees, any, determined under the 
laws Pennsylvania. 

The trustee held these securities from 1919 until 1935 and 1936, when 
sold them considerable loss. surcharge the defendant for 
this loss and recover interest thereon that this suit brought the 
life estate beneficiaries and the remaindermen beneficiaries the trust. 

Counsel for both parties with much vigor and learning have argued 
many propositions law relating whether the letter constituted part 
the will; the jurisdiction Indiana Court sitting 
whether judgment said court sitting probate may 
collaterally attacked whether the trust question testamentary 
trust, created the will, inter vivos trust, created the trust 
agreement heretofore mentioned and, part, quoted; whether the 
trust agreement authorized the retention non-legal securities the 
whether there sufficient evidence support the finding the 
trial court that the defendant was supinely negligent administering 
the trust and whether plaintiffs are estopped bring this suit. 
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may mention that the trial court further concluded that neither 
the trust agreement nor the will authorized the trusee retain non- 
legal securities, and that the trust was testamentary trust. 

The plaintiffs contend: (1) that the trust was created the will and 
that, since the will did not authorize the trustee retain non-legal 
rities, has such authority; (2) that the trust was created the 
trust agreement and governed thereby, yet the agreement did 
not authorize the trustee retain said non-legal securities. 

The defendant contends that the trust inter vivos trust, created 
the trust agreement, and that said agreement does authorize the trus- 
tee retain non-legal securities. 

The will clearly does not grant any authority the trustee retain 
non-legal investments. Since not disputed that the terms the 
trust are gathered either from the will from the trust agreement 
and since not believe that the trust agreement authorizes the trus- 
tee retain non-legal securities, need not discuss most the ques- 
tions raised counsel. 

The defendant seeks find its authority retain the non-legal secu- 
rities the word which follows the second use the words ‘‘in 
trust’’ the trust agreement. used, argues, the word 
not word grant was the habendum. The repetition the 
word indicates that used different sense the second time, that 
used the sense ‘‘retain,’’ that relates the securities forming 
the corpus the trust, and that used define the powers the 
trustee. not say that the defendant’s construction the instru- 
ment unreasonable. 

The plaintiffs contend that the second time used the word 
inasmuch follows the phrase ‘‘that say,’’ merely apposi- 
tion the word the habendum, that indicates only that 
the trustee have title the securities. This construction, too, 
reasonable, especially when consider that the words ‘‘in are 
repeated the instrument. Surely the words ‘‘in trust’’ have the same 
meaning both times they are used. 


Since the instrument susceptible contradictory constructions, 
both which are reasonable, ambiguous. does not clearly grant 
authority the trustee retain the non-legal securities. Under the law 
Pennsylvania, expressed Taylor’s Estate, 277 Pa. 518, 121 
310, 553, such authority must clearly shown order 
effective. The presumption against the existence power 
retention. 

Since counsel for both parties rely strongly the Taylor case and 
since base our decision the same feel our duty discuss 
that case some length. 

The will which created the trust the Taylor case stated part: 
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give, devise and bequeath executor hereinafter named all 
the rest, residue and remainder estate, have, hold, take, 
manage, convert, invest and dispose the same they may consider 
the advantage estate, hereinafter provided, trust, 


The appellant that case, seeking surcharge the trustee for losses 
resulting from the retention non-legal securities the corpus the 
trust, contended that the words ‘‘to have, hold, take, manage, convert, 
invest and dispose the same they [the executor] may consider 
the advantage estate, hereinafter provided,’’ referred only 
the powers the executor pending distribution the estate and not 
the powers the trustee after distribution had been made it. 
The appellee trust company contended that the trustees were those 
words given discretionary powers management. 

The court did not dwell length these contentions. said: 


sufficient state, without going into analysis the present 
will, that, when all doubts are resolved against appellee, testator’s intent 
confer the power make nonlegal investments not established 
‘with the utmost clearness,’ far the instant trust concerned, and 
this conclusion controls the decision the point under consideration 
favor 


Later its opinion the court said: 


rule respect holding nonlegal securities owned decedent, 
which governs executors and other personal representatives, with their 
presumably short-duration trusts, should, for obvious reasons, more 
liberal than that governing trustees fixed with the duty managing 
estate during long period years.’’ 


true that the statement quoted the court from Barker’s 
Estate, 159 Pa. 518-528, 529, 365-367, 368, which enunciated the 
rule that power invest non-legal securities must clearly shown 
and that the presumption against the existence such power, con- 
cerned the power invest non-legal securities rather the power 
retain non-legal securities; but the court apparently applied the same 
rule the power retention since held that the trustee had neither 
the power invest non-legal securities nor the power retain such 
securities. The court quoted with approval from Perry Trusts (6th 
Ed.) Section 465 the effect that the distinction between the power 
invest non-legal securities and the power retain such securities 
cannot safely acted upon controlling. 

may noticed that the trust instrument the present case was 
drawn Philadelphia lawyer who times was employed the de- 
fendant. Presumably was acquainted with the trust laws Penn- 
sylvania. had intended give the trustee power retain non- 
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legal securities, would not have done clear, unmistakable 
guage, such often appears trust 

not, then, agree with defendant that the Taylor case supports 
its contention that had the power retain non-legal 
have examined other cases cited defendant* but these say, 
the court said the Taylor case cases there cited the defendant- 
trustee, ‘‘each these decisions stands its own facts rather than 
any controlling principle.’’ 

The defendant has argued that the plaintiffs, having received income 
from the trust for several years without objection the nature the 
securities held the trustee, are now estopped question the nature 
the stocks suit. The defendant has not, however, shown that the bene- 
ficiaries the trust are competent persons aware the facts, and this 
defense must fail. Macfarlane’s Estate, 317 Pa. 377, 177 12. 

The Taylor case held that trustee with power retention must, 
the absence strong explanatory circumstances, dispose non-legal 
securities within reasonable time. Defendant admits that there are 
exceptional justify its retention the non-legal secu- 
rities. The trial court found that one year constituted reasonable 
time the present case, and not believe should disturb this 
finding. 

computing the surcharge the trial court subtracted the amount 
realized upon the sale the non-legal securities 1935 and 1936 from 
the amount which would have been realized the trustee had sold said 
securities during the year 1920, and surcharged the difference. The 
court applied the equitable maxim that equity considers that done 
which should have been done. therefore used basis for its com- 
putation the amount which the trustee would have received for the 
stocks they had been sold when they should have been, that is, 1920. 
believe that the method used was fair and proper. (On computing 
surcharge, see Scott Trusts, Vol. 209.) Hence, the prayer 
the plaintiffs their cross-appeal that the surcharge increased 
using basis for the computation the surcharge the highest figure 
which the stocks could have been sold from 1920 1935 and 1936 
denied. 

The trial court further found that fair average income from legal 
investments Pennsylvania per cent. charged the trustee with 
interest that rate the surcharge, allowing the trustee deduct from 
said interest any dividends the stocks question paid the life- 
esate beneficiaries. Since the amount dividends paid exceeded the 
interest due, the interest was extinguished. 


*In Clabby’s Estate, 338 Pa. 305, 71; Macfarlane’s Estate, 317 
Pa. 377, 177 12; Trinkle’s Estate (Orphan Court Phil. Co., unreported) 
Braun’s Estate, Pa. Dist. Co. 575. 
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Although the life tenants have received larger income from the 
trust than average legal investments would have given them, they now 
ask that they given interest from the time that the companies 
which the non-legal stocks were held defaulted the payment divi- 
dends until the sale said stocks and that past dividends received 
credited interest computed. Such claim comes close acqui- 
escing the trustee’s retention the non-legal stocks. Plaintiffs seek 
both ratify and disaffirm the trustee’s action. see merit 
this claim. (The subject discussed Restatement the Law 
Trusts, Section 209, subsection illustration 1.) 

Since the dividends paid the holders the life exceeded 
the interest due them, the defendant claims that the surplus should 
against the body the surcharge. Admitting that the life 
tenants have received more than the average income from legal trust 
investments, yet the loss must fall upon the trustee rather than upon the 
remaindermen. 

hold, then, that the trustee was not authorized the trust in- 
strument retain the non-legal securities; that plaintiffs are not 
estopped bring this and that the surcharge was all respects 
properly computed. 

The decision from which the appeals were taken affirmed. 


FALSE ENTRIES REPORT FILED WITH 
FDIC 


Brickey United States, United States Circuit Court Appeals, Eighth 
Circuit, 123 Fed. Rep. (2d) 341 


officer, director, agent employee any insured bank who makes 
any false entry any report, statement such insured bank, with 
intent any case injure defraud such insured bank 
deceive any officer such insured bank, the Federal Deposit In- 
surance Corporation, any agent examiner appointed examine 
the affairs such insured bank, and every person who, with like 
intent, aids abets any officer, agent, employee, ete. 

‘this case the indictment against the president ofa bank charged 
that false entries report signed him and filed with the FDIC 
were made with the intent injure the bank and deceive its offi- 
cers, the FDIC and its agents and examiners. his defense the 
president the bank contended that the report had been prepared 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §536. 
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the cashier and that had signed without knowledge the false- 
hoods contained. 


was held that the burden was the Government 


beyond reasonable doubt not only that entries were false and that 
the defendant made caused them made, but also that had 
knowledge their falsity and that thereby intended either 
injure the bank deceive its officers the FDIC its officers, 
agents examiners. Moreover, was held that the evidence war- 
ranted finding that defendant abstracted and withdrew from the 
bank the money and bonds which were bound result the false 
entries specified. This warranted the conclusion that when the reports 
were presented him the cashier for his signature knew 
should have known, without being told, that the false entries were 
there. 


Norville Brickey was convicted making false entry report 
bank insured the Federal Deposit Insurance Corporation with intent 
injure defraud, and appeals. 

Affirmed. 

Cullen Coil, St. Louis, Mo. Anderson, St. Louis, Mo., 
the brief), for appellant. 

David Robinson, Ass’t Atty., St. Louis, Mo. (Harry 
Blanton, Atty., Sikeston, Mo., the brief), for appellee. 


THOMAS, J.—The appellant president, and one Charles Porter, 
cashier, the Citizens Bank Festus, Festus, Missouri, insured 
bank, (were indicted jointly indictment containing three counts, 
charged with violation the statute supra. The first count alleged that 
the defendants made caused made false entry report the 
Federal Depgsit Insurance Corporation the condition the Festus 
bank the close business June 30, 1937, that they reported 
that the demand deposits the bank that time were the sum 
$205,574.02 whereas the correct sum was $295,215.85, more less. 
Counts and alleged that similar false entries were made like reports 
for December 31, 1937, and June 30, 1938, respectively. The indictment 
charged that such false entries were made with intent injure the bank 
and deceive its officers, the Federal Deposit Insurance Corporation 
and its agents and examiners. 

The defendant Porter pleaded guilty. The appellant, after one mis- 
trial, was tried, convicted and sentenced all three counts. this 
appeal from such sentence the appellant contends that the court erred 
(1) the admission evidence, (2) instructing the jury, (3) 
overruling the appellant’s motion for directed verdict, and (4) that 
was deprived fair trial failure juror disclose voir 
dire that had during the same year sat juror criminal proceed- 
ing against appellant state court Missouri. 

The evidence disclosed without dispute that the reports involved 
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the indictment were prepared and signed Porter, the cashier the 

bank, after which they were presented and signed the appellant 
his capacity director the bank. apparent that the immediate 
purpose such false entry the reports might conceal and 
cover shortage the funds the bank. Under the statute and 
the charge made the indictment, and the situation thus presented, 
the burden was upon the government establish beyond reasonable 
doubt not only that the entries were false charged and that the appel- 
lant made caused them made, but also that (1) had knowledge 
their falsity and (2) that thereby intended either injure the 
bank deceive its officers the Federal Deposit Insurance Corpora- 
tion its officers, agents examiners. 

outline the evidence behalf the government tended show 
that appellant was wealthy. was president the Festus bank from 
1922 September, 1938. For several years during this period was 
presiding judge the county court, president the school board, com- 
missioner and treasurer the Festus Special Road District, disbursing 
officer the Civil Works Administration, and secretary-treasurer 
the Festus Mercantile Company. The accounts these various institu- 
tions were carried the bank. 

From 1926 until 1938 there was shortage various amounts the 
assets the bank. During the period covered the three reports 
question these shortages varied from $89,000 $112,000. The shortages 
were due large part the fact that appellant removed embezzled 
bonds cash from the assets the bank and with the aid Porter 
concealed the shortages from the officers the bank and from the Federal 
Deposit Insurance Corporation and its officers. Appellant and Porter 
continually discussed this situation. One the devices used conceal 
such deficits was withdraw depositors’ ledger sheets from the loose- 
leaf ledger sufficient amounts cause the resources and liabilities 
the bank appear balance the ledger and the reports the 
condition the bank. his plea not guilty and his testimony 
appellant denied both the withdrawal assets and knowledge the 
devices for concealing them employed Porter. 

The appellant complains two items evidence introduced the 
government over his objections and exceptions. The first relates 
transaction Festus School District bonds, and the second trans- 
action occurring window No, the bank January 10, 1936. 

The evidence relating school bonds, the admission which com- 
plained of, the effect that 1924 the Festus School District 
which appellant was president issued bonds the amount $50,000. 
1933 the school board decided refinance $35,000 these bonds still 
outstanding. The holder $10,000 the 1924 bonds refused ex- 
change them for bonds the new issue. The appellant kept the refused 
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bonds. 1935 the holder the $10,000 1924 bonds decided 
exchange them for the new bonds. Appellant made the exchange and 
procured from the treasurer the school district certificate cancella- 
tion the old bonds, but instead destroying the old void bonds appel- 
lant carried them the bank asset the bank until 1938, during 
which period two the reports listed the indictment were 

The other transaction referred occurred January, 1936. The 
bank was being examined the examiners the Federal Deposit Insur- 
ance Corporation when they discovered shortage $6,200 window 
No. resulting from accumulated cash withdrawals appellant. The 
examiners detected Porter writing three debit tickets cover the short- 
age, one for $2,500 against the Festus Mercantile Company, one for 
$3,400 against the Festus Special Road District, and one for $300 against 
appellant’s payroll account, all three which accounts were controlled 
appellant. Although charges against these accounts fact existed, 
Porter represented the examiners that they were proper charges. 
After the examiners had gone Porter appellant his home and 
explained the situation. The next morning appellant saw the examiners 
and falsely represented that the shortage reality consisted three 
eash items the security for which was held locked his desk. Later 
wrote letter the examiner making the same explanation and 
admitting that was irregularity and saying that ‘‘no such items 
will The shortage was made whole within few days. 

The evidence these two transactions was objected the ground 
that was immaterial and irrelevant; that did not tend prove 
disprove any issue trial; that tended charge 
appellant with crimes not contained the allegations the indictment; 
that does not tend prove motive intent; that does not tend 
prove similar crimes; and that was prejudicial. 

The general rule that crime can not established evidence 
other distinct crimes not charged the indictment. But where intent 
and knowledge are essential elements the offense charged, evidence 
transactions connected with the specific offense charged that tends 
show criminal intent guilty knowledge admissible. Coffin 
United States, 150 57, Ct. 26, Ed. 996; Wood United 
States, Pet. 342, 342, Ed. 987; Strom United States, 
Cir., 233, 234; Boone United States, Cir., 257 963, 966, 
967 Moffatt United States, Cir., 232 522, 533; Galbreath United 
States, Cir., 257 648, 658; Wolfson United States, Cir., 101 
430, 433, Dorsey United States, Cir., 101 746, 755, cer- 
tiorari denied 178 613, Ct. 1030, Ed. 1216. 


This was the second trial the case. Counsel the beginning were 
familiar with each other’s theories and the nature the government’s 
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evidence support the issues. The appellant testified his own behalf 
denying knowledge the shortages the bank, his co-operation with 
Porter concealing them, and the falsity the entries the reports 
when signed them. This evidence the bond transactions, the 
$6,200 shortage window No. and the use the debit tickets, 
together with the conduct appellant his apparent effort deceive 
the examiners, was admissible tending show intent and knowledge. 
The bond transaction was intimately connected with the shortage 
the times when two the reports were made that showed knowledge, 
and the transaction window No. also showed knowledge the 
existing shortage less than two years earlier. 

appellant was asked: ‘‘Q. Now, 1938, when 
this blow-up this bank occurred, the accounts the Special Road Dis- 
trict were audited, weren’t they?’’ The question was objected 
immaterial. Over such objection the witness answered that they were. 
further answered that shortage his account treasurer the 
district was found, and the assistant district attorney inquired whether 
the amount was $6,200, apparently attempting identify with the 
$6,200 shortage window No. referred supra. The ruling the 
court the admission this testimony assigned error. 

direct, appellant had testified length reference the $6,200 
deficit window No. and the method handling the accounts 
the road district. had explained that the road district was indebted 
the bank for part the total sum. 

not think there was any prejudicial error, indeed there was 
error. The subject the $6,200 item and the account the road district 
were opened direct. was neither improper nor immaterial 
cross-examine the subject. The question the audit was within 
the scope legitimate cross-examination and not subject the objection 
interposed. 

Appellant next complains the following instruction the jury: 
weighing the testimony witness, rule law that where 
two persons are jointly charged with offense, one them enters 
plea guilty, the other one plea not guilty, the one who enters the 
plea guilty testifying against the other, that speak the testi- 
mony the one the testimony accomplice. this case, that 
applies, course, Defendant Porter. Now, when you are considering 
the testimony accomplice, you will consider that character testi- 
mony with great care and caution, unless has been corroborated. You 
must not convict person upon such testimony, uncorroborated, unless 
you are beyond reasonable doubt that the testimony true 
and that safe for you accept it. course, the testimony has 
been corroborated other facts and the case, that rule 
law does not apply, the other evidence sufficient itself upon 
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which base conviction; but the uncorroborated testimony 
accomplice necessary, itself, standing alone, for conviction, you 
should with great care, because the fact that does 
come from accomplice, speak the term. That does not mean 
that the evidence that character not good evidence, does not 
mean not sufficient upon which base conviction; merely 
cautionary matter that you use great caution considering the testi- 
mony, and approached that light and that frame mind, you 
clude that testimony true, then course you will act upon the testi- 

The instruction criticized two grounds: (1) claimed that 
the court told the jury ‘‘that there was sufficient evidence presented 
this case from which the jury could find the defendant guilty the 
offense charged, excluding the testimony and (2) ‘‘that 
there was testimony the case from which the jury could find 
ration for the testimony 

The instruction not subject the criticism suggested. The in- 
struction informed the jury (1) that the uncorroborated testimony 
accomplice must considered ‘‘with great care and caution’’; and (2) 
that person may convicted upon the uncorroborated testimony 
accomplice the jury ‘‘are beyond reasonable doubt that 
the testimony true.’’ (3) The question whether there was 
rative testimony was submitted the jury. 

That the first two elements the charge are sound cannot ques- 
tioned. Caminetti United States, 242 470, Ct. 192, Ed. 
442, 1917F, 502, Ann. Cas. 1917B, 1168; Tinsley United 
States, Cir., 890, 894; Wishart United States, Cir., 
103, 105; Webb United States, Cir., 145, 146. 
definition corroborating evidence was given and none was requested. 
exception was taken that ground. There was sufficient evidence 
the record, however, submit the question its existence the 
jury. One the important issues the case was whether appellant 
had knowledge the shortage existing the assets the bank and 
the false entries the reports. The documentary evidence, 
the manipulation the bonds the school district, and the transaction 
window No. all tend corroborate Porter upon this point. 


next argued that the court erred instructing the jury sub- 
stance that appellant reason 550, A., could con- 
victed aided, abetted, induced, procured the making the false 
entries Porter. Clearly under the statute supra, upon which the 
indictment based, appellant being ‘‘officer’’ the bank could 
340, Ed. 493. Since appellant did not himself make the false 
entries the reports, the court read the jury 550, 
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follows: ‘‘Whoever directly commits any act constituting offense 
defined any law the United States, aids, abets, counsels, com- 
mands, induces, procures its commission, 

The indictment charged appellant officer the bank and there- 
fore principal. did not allege that aided and abetted Porter. 
For this reason said the instruction permitted the jury convict 
appellant crime with which not charged. The instruction was 
unnecessary but entirely without prejudice the appellant. added 
burden and required prejudicial finding. The evidence warranted 
conviction principal under the indictment clearly without the 
instruction did with it. Had been indicted aider and 
abettor could have been convicted principal. Hoss United 
States, Cir., 232 328, 335; Matters United States, Cir., 261 
286, 827. 

insisted that verdict acquittal should have been directed 
because there was evidence that Porter who prepared the reports 
upon which the indictment was based told appellant that the entries 
thereon specified the indictment were false. 

The evidence warrants finding that appellant abstracted and with- 
drew from the bank the money and bonds which were bound result 
the false entries specified. these the jury would 
warranted finding that when the reports were presented him 
Porter for his signature knew should have known, without being 
told, that the false entries were there. This the only fair conclusion 
which can drawn from the evidence. See United States Giles, 300 
U.S. 41, Ct. 340, Ed. 493. The argument without merit. 


MATERIAL ALTERATION NOTE 


Clem Lumber Co. Barnett, Court Civil Appeals Texas, 158 
Rep. (2d) 837 


After note was signed and delivered, the payee inserted the 
figure ‘‘8’’ the blank space the note where rate interest 
was provided. There was understanding between the maker and 
payee either before after the delivery the note, authorizing 
the payee alter add the provisions the note after its deliv- 
ery. was held that the insertion made the payee without the 
consent the maker constituted material alteration which defeated 
payee’s recovery the note. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §68. 
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Action the Clem Lumber Company against Barnett 
note. From adverse judgment, the plaintiff appeals. 

Affirmed. 

Kennemer Armstrong, Dallas, for appellant. 


Cunningham, Lipscomb Cole, Bonham, and Jackson Stell, 
Sulphur Springs, for appellee. 


WILLIAMS, the findings fact filed, the court found that 
the time Barnett, defendant below, signed and delivered the 
note payable Clem Lumber Company, plaintiff below, being the note 
sued upon, was provision the note any rate inter- 
est; that after the note was signed and delivered, was altered and 
changed the insertion the figure ‘8’ the blank space where 
rate interest was and ‘‘that the note was materially altered 
and changed after insertion and delivery thereof, without the consent and 
that the alteration the note the interest stipulation per cent, 
being placed therein, was material alteration. Grounded above find- 
ings fact and the conclusion law, the court entered judgment which 
denied plaintiff recovery upon the note. Sec. 124, Article 5939, Ver- 
non’s Texas Civil Statutes, reads: ‘‘Where negotiable instrument 
materially altered without the assent all parties liable thereon, 
avoided, except against party who has himself made, authorized 
assented the Section 125, Article 5939, supra, 
reads: ‘‘Any alteration which (2) The sum payable 
lant seeks avoid the legal effect above-quoted portion Section 125 
asserting under the first point presented: ‘‘That the delivery 
defendant plaintiff the note printed form with blank space 
for rate interest constituted authorization plaintiff insert 
figure rate and invoke support thereof that portion 
Section 14, Article 5932, S., which reads: the instru- 
ment wanting any material particular, the person possession 
thereof has prima facie authority complete filling the blanks 
therein. 

Section 14, supra, further provides: ‘‘In order, however, that any 
such instrument when completed may enforced against any person 
who became party thereto prior its completion, must filled 
strictly accordance with the authority The position 
taken appellant under point one tacit admission that the note 
was changed after its delivery the addition the figure the 
interest clause. And further, appellant did not attack the court’s find- 
ing that such addition was made after its delivery. The court further 
found that this change was made without the consent and knowledge 
the defendant. assignment error attacks this finding fact. 
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This record does not disclose understanding had between plaintiff 
and defendant either before after its delivery under which plaintiff 
was authorized alter add the provisions the note after its 
delivery. Under the above-mentioned observations, the action the 
trial court will not disturbed. Sections 124 and 125, Article 5939, 
supra; Cottle Sanders, Tex. Civ. App., 979. 

Closely related above point, appellant now asserts under the second 
point that the alleged alteration addition the note sued upon not 
being apparent upon its face, the burden proof rested upon defend- 
ant prove such alteration; and that the proof introduced was hearsay 
and therefore incompetent prove the alleged alteration. The evidence 
heard the trial court upon the alleged alteration claimed de- 
fendant and upon which the court found the facts first above set out, 
came from the lips plaintiff’s witness. This witness detailed, part 
least, the testimony that had been given the defendant the 
trial this case the Justice’s Court. The record discloses 
tion then urged its admissibility. The record discloses that this testi- 
mony was introduced plaintiff this trial novo the County 
Court. Under such condition the record, this court would not 
warranted disturbing the findings fact made the court and the 
judgment entered. Diaz United States, 223 442, Ct. 250, 
Ed. 500, Ann. Cas. 1913C, 1138. 


BANK’S RIGHT SET-OFF AGAINST 
DEPOSITOR WHEN INSOLVENT 


Cadick Milling Co. Dothan Bank Trust Co., Supreme Court 
Alabama, So. Rep. (2d) 101 


Insolvency depositor against whom set-off portion 
deposit claimed, generally such special equity justify 
court equity take jurisdiction suit establish right such 
set-off when would not available, either law equity, 
absence such insolvency. 

this case depositor was insolvent, and reason such in- 
solvency, the bank appropriated part depositor’s account the 
payment the depositor’s debt the bank which was not yet due. 
The following day the depositor’s creditor served writ the bank 
garnishee the depositor’s account. The bank sought establish 
equitable lien the deposit account for the amount its set-off. 

equity the bank’s pleading,’’ said the court, ‘‘was well 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§771, 795, 802. 
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supported. earlier equity case, this court declared the rule 
that the the depositor quickens the right the 
bank set off his balance deposit his debt the bank, though 
that debt not due. the instant case, alleged that the bank 
made the set-off the day before the garnishment issued. Whether 
not, that time facts existed which entitled the bank 
equitable set-off, the privilege may made available equity 
any time becomes important so. the garnishment, the 
garnisheeing creditor did not secure lien superior the bank’s 
equitable right set-off.’’ 


Suit equity the Dothan Bank Trust Company against the 
Cadick Milling Company and another have equitable lien declared 
upon funds deposit, superior the claim garnishing creditor 
against the depositor. From decree overruling demurrer the bill, 
respondent Milling Company appeals. 
Affirmed. 
Martin Jackson, Dothan, for appellant. 
Buntin, Dothan, for appellee. 


FOSTER, J.—The question presented this appeal the equity 
bill garnishee, which was banker, and wherein the defendant 
the garnishment was alleged depositor the bank, but was 
indebted sum less than the amount the balance the deposit, 
but such indebtedness was not due, when the bill alleges that the defend- 
ant, depositor, was insolvent, and reason such insolvency the bank 
did the day before the garnishment suit was filed credit the deposi- 
tor’s debt amount such deposit balance was sufficient 
pay such debt full. 

The equity the bill was sustained demurrer, sought have 
complainant’s right established the amount such deposit and con- 
firmation such and offers equity. 

The theory complainant that until the maturity the debt 
the depositor banker, could not make such charge available 
the garnishment suit law, where there pending contest its 
answer, but that available equity and establish right superior 
the lien the garnishment. 

read the the equity the bill well supported. 
Norris Commercial National Bank, 231 Ala. 204, 163 So. 798, this 
Court declared the rule that the insolvency depositor quickens 
the right set off his balance deposit his debt the bank though 
that debt not due. That was incident suit pending equity. 

well settled long line our cases that garnishment suit 

strictly one law and the issues which arise it, contest, 

must settled pursuant the law applicable suit tried that 

theory that not the nature equitable proceeding. Thomas’ 
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Legal Representatives Hopper, Ala. 442; Johnson Spaight, Ala. 


27, 29; Harrell Whitman, Ala. 135, Wright Preston, 


Ala. 570, 574. 
some such theory, this Court Birmingham National Bank 


Mayer, 104 Ala. 634, So. 520, stated the doctrine that law 
bank has power appropriate depositor’s account his debt not 
then due, though the depositor insolvent. And the same was held 
First National Bank Minge, 186 Ala. 405, So. 957, the authority 
the Mayer case, written the same justice, but without emphasizing 
the fact that the suit was law. The opinion also cites the case 
Goldthwaite National Bank, Ala. 549, which recognizes insolvency 
debtor ground for equitable set-off. See, also, Fischer 
Pope, 233 Ala. 301, 171 So. 752. 

The bill alleges, understand it, that the banker made this 
charge the day before the garnishment issued and two days before 
was served. But whether not, that time the facts existed which 
entitled the bank equitable set-off, the privilege may made avail- 
able equity any time becomes important so. See Schuler 
Israel, 120 506, Ct. 648, Ed. 707. 

the garnishment, the plaintiff did not secure lien superior 
that equitable right. only acquired such rights the defendant 
could have maintained suit law against the bank. While such 
law would not have been subject the set-off nor the charge 
made the bank account the equitable nature such right, was 
available equity the suit the bank, and therefore there avail- 
able establish its superior existence over the lien the garnishment. 

Without the aid court equity, the right complainant 
make the charge against the account its depositor prior the date 
the garnishment lien did not exist. But insolvency party against 
whom the set-off claimed said general such special equity 
justify court equity take jurisdiction get the benefit it, 
when without insolvency the set-off would not available either law 
equity. Fischer Pope, 233 Ala. 301, 171 So. 752. That situation 
therefore presents case within the terms the Code 1940, Title 13, 
section 152. 

The present bill does not pray for injunction the garnishment 
suit law enable complainant try the contest equity that the 
set-off may available. But the allowace the equitable set-off 
not final disposition the garnishment proceeding law, and 
pending case not the ultimate relief decreed, though 
when sought establish set-off judgment. Campbell Con- 
ner, Ala. 211. Here there was answer the garnishee admitting 
indebtedness which was the balance the deposit account after 
charging the amount the indebtedness the depositor. There- 
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upon contest the answer was filed. respect that contest 
that the equitable defense exists, and the contest must tried equity 
for the garnishee sustain equitable defense. The garnishee 
entitled the benefit legal set-off the trial law. Jefferson 
County Savings Bank Nathan, 138 Ala. 342, So. 355. 


The right set the bill this suit the claim equitable 
defense the contest the garnishee’s answer. order proceed 
that respect, the contest the answer and the garnishment proceed- 
ing should before the court equity. When defendant claims 
equitable defense action law, may either enjoin the action 
law and try the whole issue equity (Cudd Cowley, 203 Ala. 
So. 13; Amer. Jur. 474) may remove the cause equity un- 
der Code 1940, Title 13, section 152. But must one the other. 

The bill does not specifically pray for either, but may granted 
under the general prayer. The bill therefore not subject general 
demurrer for such failure, and affirmed. 


ACTUAL SURRENDER CONTROL ESSEN- 
TIAL GIFT BANK DEPOSIT 


Pizer’s Estate, Surrogate’s Court, Supp. (2d) 821 


Two essential elements valid gift are intent make the 
gift, and delivery the property the donee with intent the 
part the donor divest himself all title and right thereto, and 
the evidence must inconsistent with any other design his part. 

this case the owner two bank deposits delivered the bank 
books evidencing the deposits another with the statement that 
the owner needed any money the future could repossess the 
books. was held that there was valid gift the deposits, 
though the owner did not within his lifetime take possession one 
the bank books. was established affirmative proof that the 
decedent never intended relinquish dominion over his bank book. 
never divested himself title it. reserved the right 
revoke and reclaim it. 


Proceeding the matter the estate Charles Pizer, deceased, 
wherein the public administrator brought discovery proceeding seek- 
ing delivery savings bank book evidencing deposit the name 
the deceased, and allegedly the possession one Rothstein, respond- 
ent, wherein the respondent filed answer. The public administrator 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §606. 
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moved dismiss the respondent’s answer ground that evidence 
showed that deceased never parted with title the deposit. 

Decree dismissing answer and directing delivery bank book 
public administrator and determining that deposit was the property 
the deceased. 

Joseph Cox, New York City, for petitioner Adminis- 
trator New York County. 

Millard Greene, New York City, for respondent. 


FOLEY, S.—The Public Administrator this 
ceeding sought the delivery savings bank book evidencing 
deposit $2,126.82 the name the decedent, which was alleged 
the possession the respondent. The respondent his answer 
admitted possession and asserted that the moneys within the account 
were his reason valid gift inter vivos made the decedent 
him. The trial was jury. 

the close the respondent’s case the attorney for the Public 
Administrator moved dismiss the answer, upon the ground that the 
evidence showed that the decedent never parted with the title the 
property. The motion dismiss was granted. 

The two essential elements valid gift are (1) intent make 
the gift, and (2) delivery the property the donee with intent 
upon the part the donor divest himself all title and right thereto 
the evidence must inconsistent with any other design his 
part. The donor must release all control over the property. gift 
take effect the future void promise without 
Matter Green’s Estate, 247 App. Div. 540, 544, 288 249, 253, 

The principal witness for the respondent supplied the testimony 
which established that the decedent never intended part with the bank 
book. testified that the decedent the time the making the 
alleged gift proffered the delivery two bank books the respondent. 
The decedent then stated: ‘‘If need them know where get 
always know where can come and get His reference getting 
money plainly referred his right repossess the book which, with 
the presentation the necessary draft signed him, were required 
the bank withdraw funds from the account. The decedent the 
time this transaction did not sign any instrument evidencing the 
formal transfer the bank account nor did sign any draft upon it. 
change was made the form the account during the remaining 
period his life. The respondent, the version the son, 
then refused accept the two bank books because the financial cir- 
cumstances the decedent and the possibility that would need the 
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moneys the two accounts, which constituted all his property, for his 
immediate expenses. Ultimately the decedent took back one the 
books and left the other the possession the respondent. 

undisputed that the decedent had been ill for time preceding 
the transaction and had visited doctor for examination and treatment 
the day the alleged gift. appears, however, that the illness was 
not serious nature. committed suicide gas asphyxiation five 
days afterwards. The only inference that can drawn from the testi- 
mony the son that the bank book had been delivered the respond- 
ent for safe keeping with the right the decedent reclaim his 
If. Mr. Rothstein, the respondent, had died before the dece- 
dent, the estate the respondent could never have sustained claim 
the bank account against Mr. Pizer, the decedent here. Under such 
cumstances the presumption the continuance ownership the 
original holder applies. There was not such unqualified delivery 
parting with control the money the donor vesting 
the donee sufficient sustain absolute valid gift. Young Young, 
422, Am. Rep. 634. 

very recent case, Matter Kelly’s Estate, 285 139, 
62, 67, the Court Appeals had before similar claim that 
possession had ripened into valid gift. pointed out that mere pos- 
session constituted best the receiver the property the agent 
its owner. The Court Appeals restated the rules apply- 
ing absolute transfers. ‘The law never presumes gift.’ Matter 
Bolin, 136 177, 180, 626. establish that gift had 
been made, the burden rested upon respondents show the clearest 
evidence each and every element essential establish that gift was 
made. establish valid gift inter vivos, there must have been 
intention give, delivery the thing given the donee pursuant 
that intention and acceptance the gift the latter. Beaver 
Rep. 531]. was pointed out that the intention give may estab- 
lished the most satisfactory evidence and yet the gift fails. Continu- 
ing, Judge Rippey stated: ‘‘So far testator concerned, there 
not shred evidence this case establish the presence any one 
those essential elements. would shock the sense right, pos- 
session which was, most, only permissive, while entirely consistent 
with the title another, should silently bar that The claim 
gift that case was disallowed. 


the present proceeding there affirmative proof the part 
the respondent that the decedent never intended relinquish dominion 
over his bank book. never divested himself title it. re- 
served the right revoke and reclaim it. Anything short complete 
divestiture, ‘‘strips the quality completeness which distinguishes 
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intention give, which alone amounts nothing, from the consum- 
mated act, which changes the Beaver Beaver, supra, page 
531. This conclusion likewise accords with the decedent’s 
had been unemployed for period three years. had 
form income other than the interest the two bank accounts. 
Under this situation, inconceivable that would have made 
absolute transfer the sum twenty-one hundred dollars, approxi- 
mately one-half all that owned. the decedent may have 
intended that the bank account should vest the respondent upon the 
death the decedent. elementary rule, however, that such 
gift cannot made take effect futuro. Young Young, supra. 
Intention mere words cannot supply the place actual surrender 
control and authority over the thing intended given. Matter 
Van Alstyne, 207 298, 100 802; Butler Sherwood, 196 
App. Div. 603, 188 242, affirmed 233 655, 957; 
Matter Delapenha’s Estate, 176 Mise. 732, 975. 

The testimony the respondent’s own witness that possession 
merely was given him destroys any right recover matter law. 

claim causa mortis was made here. Indeed, none could 
made because the absence the requisite elements that form 
Am. St. Rep. 758. 

Submit decree notice dismissing the answer, directing the deliv- 
ery the bank book the Public Administrator and determining that 
the moneys the account were the property the decedent and are not 
and never were the property the respondent. 


INDORSER BOUND WAIVER CONTAINED 
DEMAND NOTE 


Bell Watkins, Supreme Court Pennsylvania, Atl. Rep. (2d) 320 


There difference, affecting the right sue the maker, 
between note payable ‘‘on and one payable ‘‘on demand 
after right action against the maker note payable 
‘‘on demand after date’’ arises immediately 
delivery thereof, and demand for payment not prerequisite 
such right action, unless contrary intention appears expressly 
impliedly the face the instrument. 

this case demand note, secured collateral, contained pro- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§844, 845, 1059, 1065. 
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vision specifically authorizing the holder sell the collateral without 
demand notice. The note also provided that the event the 
non-performance the maker’s promise pay the amount the 
note, ‘‘this obligation shall deemed due and payable without 
demand was held that the latter provision was un- 
necessary accelerate the maturity the note enable the 
holder resort the collateral, but was effective against the in- 
dorser the note, that was unnecessary prove that had 
timely notice dishonor order recover the balance due the 
note from him. 


Action assumpsit John Bell, Jr., Secretary Banking, 
receiver the Peoples Savings and Trust Company Duryea, against 
William Watkins, indorser note payable the trust com- 
pany, for the balance due thereon. From order discharging rule 
remove compulsory nonsuit, plaintiff appeals. 

Reversed, and new trial granted. 

Leo White, Wilkes-Barre, and Julius Levy, and Esdras 
Howell, Counsel for Closed Banks, both John Lord, Jr., 
Sp. Deputy Atty. Gen., Orville Brown, Deputy Atty. Gen., and Claude 
Reno, Atty. Gen., for appellant. 

George Ellis and Otto Robinson, both Scranton, for appellee. 


LINN, J.—The plaintiff, receiver Peoples Savings and Trust Com- 
pany Duryea, payee collateral note May 26, 1931, payable ‘‘on 
demand after date,’’ brought this suit May 21, 1937, against the in- 
dorser. averred that the note, ‘‘endorsed the defendant’’ was 
delivered the payee May 26, 1931, and that certain payments ac- 
count had subsequently been made and credited. There was averment 
‘‘numerous defendant for payment but none dis- 
honor and notice charge him indorser. 


his affidavit defense, defendant admitted the note and justified 
refusal pay ‘‘for the reason that not indebted the plaintiff 
any sum whatever the said note; that the request 
Francke, Executive Vice-President the Peoples Savings and Trust 
Company Duryea, payee said note, the 26th day April, 1932 
[long after the date the note] without consideration and the request 
the said Francke, and for the the Peoples 
Savings and Trust Company Duryea, payee said note, the defend- 
ant became accommodation indorser for the said Peoples Savings 
and Trust Company Duryea, payee, and for its But was 
never put proof; the close plaintiff’s case, which consisted the 
note itself, defendant moved for judgment non-suit. The motion 
was granted the ground that plaintiff had not shown dishonor and 
notice the indorser. This appeal from the refusal take off the 
non-suit. 


THE BANKING LAW JOURNAL 397 


Appellant’s contention that the terms the note defendant had 
waived presentment and notice dishonor and that plaintiff, pro- 
ducing the note showing the admitted indorsement, had made out 
prima facie that, these requirements were not expressly waived, 
waiver should implied. There also incidental contention that 
defendant may not take advantage want such notice because 

averred his affidavit defense. need refer only the first 


oint. 
Section 110 the Negotiable Instruments Act May 16, 1901, 
instrument itself, binding upon all parties; but where written 
above the signature indorser binds him only.’’ 

The question whether the indorser bound the waiver con- 
tained the note. The parties appear have used printed form pre- 
pared for notes with certain maturity dates; the words ‘‘on 
were written the blank provided for filling the period elapse 
before maturity. copy the note from the original statement claim 
and show, brackets, the words written the blanks with pen and ink: 


Duryea, Pa., [May 26] 19[31] 

demand] after date [I] promise pay the order [Peoples 
Savings and Trust Company, Duryea, Two thousand nine hundred 
thirty 00/000] Dollars The Peoples Savings Trust Co. Duryea, 
Pa., without for value received, having deposited herewith 
collateral security for the payment this any other liability lia- 
bilities mine the holders hereof, maker, indorser, otherwise, 
now due become due that may hereafter contracted, the fol- 
lowing property, viz: [10 shs. Taylor Discount and Deposit Bank, Tay- 
lor, Pa. shs. Commonwealth Southern Corp Common shs. 
Commonwealth Southern Warrants. 

[I] authorize the holder hereof, desires, call for 
additional security, and [my] failure respond, the event 
the non-performance this promise, the terms hereof, this obli- 
gation shall deemed due and payable without demand notice, 
with full power and authority the said holder sell, assign, and 
deliver the whole any part said security property, any substitute 
therefor, any addition thereto, any time place, pri- 
vate sale, the option the holder aforesaid, without demand, adver- 
tisement notice, with the right the said holder becoming the 
purchaser said sale and absolute owner thereof, free all claims and 
trusts. After deducting all legal other costs and expenses collection, 
storage, custody, sale and delivery, the residue the proceeds, [sic] 
any such sale sales applied the payment any all the 
liabilities aforesaid, due become due said holder, returning the 
overplus, any, the undersigned and case any deficiency hold- 
ing responsible therefor. 

‘Due: [Demand] Dis, [Interest’’] 
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The appellant contends that the waiver contained the words: 
the event the non-performance this promise, the terms 
hereof, this obligation shall deemed due and payable without 
demand notice,’’ and that binds the indorser who, the evidence 
now before us, must taken, averred the statement claim, 
have indorsed before delivery instead later averred the affidavit 
defense. are course not now concerned with what, 
trial, the defendant may show support the defense pleaded. 

The argument for the defendant thus stated the brief: ‘‘The 
appellee insists that the words ‘without demand notice’ used 
therein are merely intended accelerate the maturity the obligation 
enable the holder realize sale upon the securities pledged. 
Taking into consideration the entire language the note clear that 
the Bank used form instrument more appropriate for use matters 
time obligations and that the form used was ineffective for use 
demand obligation. The words ‘without demand notice’ were in- 
tended merely accelerate the maturity cases default time 
obligation, and when used connection with demand note they 
become meaningless for the reason that the demand note due and pay- 
able immediately upon execution and delivery. the words ‘with- 
out demand notice’ used the instrument are meaningless 
the maker, they are meaningless notice presentment, notice 
protest and notice nonpayment. they are meaningless the 
maker, theory law can they effective against the 

There difference, affecting the right sue the maker, be- 
tween note payable ‘‘on and one payable ‘‘on demand after 
demand paper right action against the maker arises 
immediately soon delivered. the terms the paper 
might supposed that demand was prerequisite such right 
action, and theory ought be, but, has been the United 
States and England not, unless contrary intention appears ex- 
pressly impliedly upon the face the instrument.’’ Williston, Con- 
tracts, Rev. Ed. 1936, section 1175. Section 264 the Restatement, 
Contracts, is: ‘‘Where contractual promise pay money terms 
performable demand the promisee, but the duty performance 
otherwise unconditional, and neither more specific words nor usage 
requires different result, right action the promisee not con- 
ditional demand being 

Prima facie, the negotiation this note created right action 
enforceable immediately after its date; was therefore unnecessary, 
for the mere purpose then putting the maker default for non-pay- 


cases cited Williston, Contracts, Rev. Ed. 1936, section 1175, note 

Heimpel First National Bank Trust Co., 337 Pa. 425, 429,. 
28, 
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ment, add the provision concerning additional collateral and the con- 
sequences default supplying it. That provision served another 
purpose. 

must determine what the parties meant what they said and, 
required familiar principle construction, must, possible, 
give effect all the words used. The words ‘‘this obligation shall 
deemed due and payable without demand include and 
relate the principal obligation pay the note demand after date, 
and were not necessary accelerate the maturity the note enable 
the holder resort the collateral. That subject was covered the 
specifically granted authority sell, ‘‘without demand, advertise- 
ment notice,’’ ete. must therefore reject the appellee’s conten- 
tion that the words were ‘‘meaningless the maker,’’ they are in- 
effective against the indorser. While, between holder and maker, 
waiver the maker was unnecessary, the parties apparently considered 
important obtain the express waiver the indorser who was also 
party the instrument, and, accomplish it, inserted the words which 
brought the instrument within the provisions Section 110. Compare 
Annville Nat. Bank Kettering, 106 Pa. 531, 535, Am. Rep. 536; and 
see Bratten McKelvey, 1939, Ohio App. 116, 366 for 
collection cases the subject. 

the note contains the waiver notice dishonor, was unneces- 
sary prove that the indorser had timely notice that the learned 
court was error non-suiting that ground. The case made out 
the plaintiff required the defendant put his defense; his evi- 
dence may change the present aspect the case and then require dis- 
cussion points made the argument which cannot considered 
the present record. 


LEGAL QUERIES AND ANSWERS 


Acceptance 


favor person who, the faith thereof, receives the bill for value, 


Authority Bank President 
The president bank offered reward for the arrest and con- 
viction absconding teller. this within the president’s authority? 
Yes. The president bank has authority offer reward 
for information leading the arrest and conviction absconding 
teller, and the person who furnishes the information may collect the 
reward offered from the bank. Bank Minneapolis Griffin, 168 


Forged Paper 


Within what time after statement has been rendered de- 
positor should the depositor examine the account for the purpose 
discovering checks bearing forgery his signature? 


The examination must made within reasonable time. has 
been held that delay seventeen days depositor examining his 
accounts not such negligence will relieve the bank from liability for 
paying check forged indorsement. Cincinnati National Bank 
Digest. 


Holder Due Course 

The defendant signed notes accommodation indorser the 
request plaintiff bank, which later the notes, upon the 
understanding that they were indorsed other directors the 
which made the notes. The president the plaintiff bank was 
also president the maker, and was director each corporation. 
The notes were discounted without securing the other indorsements 
agreed. Can plaintiff bank recover from defendant? 


Yes. was held that the knowledge the plaintiff’s president 
the facts surrounding the defendant’s signature did not constitute 
notice the bank and that the bank could recover. American National 
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Digest. 
Notice Dishonor 

and who are partners, sign bill exchange 
drawers. The bill presented maturity and payment refused. 
The holder gives notice dishonor alone. Can hold the firm 
liable the bill? 

Yes. Notice one partner notice the firm and this 
even though there has been dissolution the firm. L., 99. 


Power Attorney 


What kind power attorney can recognized bank 
with safety the payment deposit? 


power attorney, addressed and filed with the bank, 
with stipulation written thereon that effective until with- 
drawn from the bank. This document must provide that the person 
named therein authorized draw funds the credit the principal. 
not safe for bank pay out deposit general power attor- 
ney because under some statutes general power attorney subject 
revocation any time the principal filing notice revocation 
with the County Clerk. Death principal invalidates general power 
attorney. 

Presentment for Payment 


The cashier bank, with which note was left for collection, 
called the maker the day maturity and told him that the note 
was due. The maker stated that was impossible pay the note be- 
cause lack funds. Was the demand for payment sufficient charge 
indorser with liability 


Yes. Although the demand for payment was courteously ex- 
pressed, the demand was sufficient charge indorser with liability, 
even though the cashier did not have the note with him the time, but 
had left the bank, two doors away. was held that this fact did 
not invalidate the presentment, since appeared that the maker did not 
ask note, but refused payment other grounds. Porter East 
Jordan Realty Co., Mich., 177 Rep. 987. 1295, 


Set-Off 

Where bank holds note signed its depositor maker, must 
the bank set off the deposit against the note maturity? 

No. The bank may set off the deposit against the note, but the 
bank under obligation this under penalty having the note 
regarded paid favor the maker. Bank California Starrett, 
Wash., 188 Pac. Rep. 410. 280. 772 Digest. 


Digest Decisions Duties 
Collecting Bank 


TAKING STEPS CHARGE PRIOR PARTIES 


bank which negotiable paper sent for collection under 
duty take all steps necessary charge the parties the paper with 
liability. Merchants’ State Bank State Bank Phillips, Wis. 444, 
Bank, Minn. 386, Rep. 545. 122; Fort Dearborn 
National Bank Security Bank, Minn. 81, Rep. 257, 
field Trust Co., Vt., Atl. Rep. 302, 684; West St. Paul 


Where note left with bank for safekeeping with instructions 
present maturity, and the bank neglects give notice dishonor 
the indorsers, will liable for any loss thereby sustained the 
owner. National Nontheatrical Motion Picture Bureau, Ine. Old 
Colony Trust Co., Mass., 169 Rep. 508, 173. 


Where the holder note delivers bank for collection and the 
note dishonored, the bank bound give notice the holder only, 
not the indorsers. receiving such notice the holder has addi- 
tional day give notice the indorsers. Lewis Chelsea Exchange 


bank bound give notice dishonor its immedi- 
ate indorser only. Big Sandy Nat. Bank Chilton, Va. 491. 


Where check forwarded for collection lost the mail the for- 
warding bank should protest the same lost instrument. Kavanaugh 
Farmers’ Bank, Mo. App. 540. 371. 
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bank which holds note collateral under duty collect 
maturity take necessary steps charge the indorsers with lia- 
bility. Its neglect makes liable the owner the note. 
Farmers’ Nat. Bank Nelson, Pa., 100 Atl. Rep. 136. 325. 


Where bank handling note for collection gave notary for 
protest, and the notice protest was not received the indorser, be- 
cause mistake made the notary the indorser’s name, was 
held that the bank was liable. Davey Jones, Vroom (N. J.) 28. 


bank receiving check for collection and knowing that the drawee 
was weak financially received the drawee’s exchange for the amount. 
held both the exchange and the check until the following day when 
protested the latter. was held that should have protested the check 
immediately upon non-payment and that was liable the owner for 
the amount. Bank Shaw Ransom, Miss., So. Rep. 280. 


Where note payable Sunday was presented and protested 
the bank, which was entrusted with its collection, the following Thurs- 
day, under the honest belief that that was the proper day, was held 
that the collecting bank was not liable for damages though the protest 
was fact day late and the indorser thereby released. Morris 


The plaintiff bank, being the holder note, forwarded the 
defendant bank for collection. The defendant forwarded the note its 
correspondent the place where the note was payable and the latter 
presented it. was protested and notices dishonor sent. The notice 
for one the indorsers was sent the defendant bank and the defend- 
ant did not forward the indorser notify the bank. The indorser 
question was discharged the failure give him notice and the 
plaintiff sought hold the defendant liable. was held that, the 
absence instructions, defendant was under obligation 
forward the notice the indorser and that its failure this imposed 
liability upon it. Farmers’ Nat. Bank People’s Nat. Bank, Pa., 


bank, which receives note for collection and forwards cor- 
respondent, will liable the owner the note the correspondent 
bank neglects give notice dishonor indorser, thereby dis- 
charging the indorser from liability. Simon People’s Bank Trust 
Co., 180 Atl, Rep. 682. 919. 
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Where one bank sends note another bank for collection and the 
note dishonored, the latter bank fulfills its duty with respect the 
giving notice dishonor sending such notice the bank from 
which the note was received. not required, the absence special 
agreement, give notice dishonor all the parties the note. 
Simon Peoples Bank Trust Co., J., 184 Atl. Rep. 793. 
629. 


The payee note delivered bank for collection. Under the 
maker’s signature, there was pencil notation his address. the 
back the note the words Sam (maker) were written op- 
posite the signatures the indorsers. The note was not paid matu- 
rity and the bank protested and sent notices protest for the maker 
and indorsers, all addressed care the maker. was held that this 
was sufficient comply with the bank’s duty the matter sending 
notices dishonor. Ramer People’s Bank Trust Co., J., 188 


